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Cameron Paul Crockett, # 1464770
Indian Creek Correctional Center
Post Office Box 16481

Chesapeake, VA 23328

ATTN: Clerk of Court
United States District Court

Eastern District of Virginia
701 East Broad Street, Suite 3000
Richmond, VA 23219
RE:

Submission of Petitioner's Rule 5 Reply and Accompanying Documents

Crockett v. Clarke (habeas coaqpus) 3:18<v-<XlL39-tlL40f
May 30, 2018
Dear Clerk:

Please find enclosed my "Rule 5 Reply" to the Attorney General's motion
to dismiss. Accompanying this reply are several exhibits and a motion for an
evidentiary hearing.
As my motion for extension of time foreboded, I ran into significant

difficulties at the prison trying to produce my reply. Believe it .or not, the
facility ran entirely out of typewriter ribbons for a time and we had to make

emergency arrangements for me to finish in time (as of the date of this letter,
the motion for extension has not been granted). This involved me being allowed
extraordinary access to a computer to finish the reply. I did my best to make
the portions typed on the computer resemble those typed on the typewriter, and
I apologize for any inconvenience this may cause.

I affirm under penalty of perjury as provided for by 28 U.S.C. § 1741
that I have turned over all my reply documents for mailing to the Court and

the Attorney General on tliia same day, in the lato afternoon of Wcdneoday,
May 30th.

I have given these documents to prison officials whose responsibility

it is to get them to mailroom staff, who are themselves not accessible to us.
Thank you for your time and attention.
ly Yours,

P. Crockett

^
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UNITED STATES DISTRICT COURT:
IN THE RICHMOND DIVISION FOR THE EASTERN DISTRICT OF VIRGINIA

Cameron P. Crockett, # 1464770
Petitijona:,
V.

Record No.

3:18-cv-00139

Harold W. Clarke, Director, D.O.C.,
Respondent.

MOTION FOR EVIDENTIARY HEARING ON CLAIMS I & II

COMES NOW Cameron Paul Crockett, petitioner, pro se, and hereby
respectfully moves the Court to grant an evidentiary hearing on his CLAIM

I (Actual Innocence) and II (lAC- Seat Belt). In support of this motion,
the petitioner states as follows:

1. For the reasons stated in PART 1(B) of the petitioner's Rule 5
Reply, an evidentiary hearing is required on his Schlup claim of actual

innocence. See Petitioner's Reply, at 7-50. As the Reply explains in
detail, there are no limitations to the granting of this hearing, and the
standards under which requests for Schlup hearings are governed require that
a hearing be ordered in this case.

2. For the reasons stated in PART 11(B) of the petitioner's Rule 5
Reply, an evidentiary hearing is required on his claim of ineffective

assistance of counsel regarding the seat belt evidence (CLAIM II) if the
Court does not grant relief on the current record according to the petitioner's
argument that it is warranted under § 2254(d)(1). See Petitioner's Reply,
at 59-67 (argument for relief on record); 67-73 (argument for evidentiary

hearing if relief not granted on record). As the Reply explains in detail,
there are no limitations to the granting of this hearing, and the standards
under which such hearings are governed require that a hearing be ordered in

this case should relief not be granted on the record as it stands now.
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WHEREFORE, for the reasons stated herein, the petitioner respectfully
asks that a hearing be granted on the above issues.

Respectfully Submitted,

Cam^rdrT Crockett, # 1464770
Indian Creek Corr. Ctr.
Post Office Box 16481

Chesapeake, VA 23328

CERTIFICATE OF SERVICE

Cameron Crockett, do hereby certify that on this

day of

2018, I sent a true copy of the foregoing motion. via First-Class
United States Mail to the attorney for the Respondent, Mr. Christopher Paul

Schandevel, Esq., at the following address: 202 North Ninth Street; Richmond,
VA 23219.

DATE

SIGNATURE

Case 3:18-cv-00139-MHL-RCY Document 19 Filed 06/01/18 Page 4 of 94 PageID# 732

IN IHE

UNITED STATES DISTRICT COURT
FOR THE

EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION

Case No.: 3:18-cv-00139

CAMERON PAUL CROCKETT,
Petitioner,

V.

HAROLD W. CLARKE,
Respondent.

Petitioner's Rule 5 Reply

Cameron Paul Crockett

VA D.O.C. # 1464770
Indian Creek Corr. Ctr.
Post Office Box 16481

Chesapeake, VA 23328
Petitioner, Pro Se
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UNITED STATES DISTRICT COURT:

IN THE RICHMOND DIVISION FOR THE EASTERN DISTRICT OF VIRGINIA

Cameron P- Crockett, #1464770,
BetLtionec,
V.

Case No.

3:18-cv-00139

Harold W. Clarke, Director,
Respondent.

PETITIONER'S RULE 5 REPLY

The petitioner, Cameron Paul Crockett, acting pro se, respectfully submits

the following brief as his Rule 5 Reply to the Respondent's motion to dismiss.
OVERVIEW

The petitioner's Reply consists of three parts. First, the Reply will explain
why further factual development in the way of discovery and an evidentiary hearing

is required on the actual innocence claim (CLAIM I). Second, the Reply will

demonstrate why relief, or at least a hearing, is warranted on the petitioner's
claim of ineffective assistance regarding trial counsel's failure to investigate
and present scientific evidence showing that the driver was wearing his seat belt

at the time of the collision (CLAIM II). Finally, the Reply will explain why

relief is warranted on the petitioner's claims that his statements to police were
involuntary and obtained in violation of Miranda (CLAIMS III-IV).

PART ONE:

ACTUAL INNOCENCE

The Respondent argues that petitioner's CLAIMS III, IV, V, and VIII are
defaulted. See Motion to Dismiss at 6-14. The petitioner conceded in his § 2254
petition that CLAIMS V and VIII are indeed defaulted, and he tendered a "gateway"
showing of actual innocence under Schlup v. Delo, 513 U.S. 298 (1995) to overcome
the default. The petitioner did not, and does not, agree with the Respondent
that CLAIMS III (Miranda) and IV (Voluntariness) are defaulted. The reasons
why those claims are not defaulted will be addressed in Part III of the Reply.
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The petitioner has also raised a "freestanding" claim of actual innocence,
vjhich the Respondent argues is simultaneously unexhausted and without merit.
See Motion to Dismiss at 14-15 n.ll. Given that the "freestanding" standard is
higher than the Schlup "gateway" standard, we don't need to address at this
juncture the question of \diether the petitioner meets the former standard
because we must resolve whether he can meet the latter, Schlup, standard first.

See Parts 1(a) and l(b), below. The argument that the "freestanding" claim
is unexhausted, however, fails.
Even assuming arguendo that the Respondent is correct about Virginia state

habeas petitioners needing to submit a Writ of Actual Innocence (WOAI) petition
under VAC § 19.2-327.10 et seq. in order to exhaust any later "freestanding"
claim of actual innocence in federal court, that requirement does not apply
here. 28 U.S.C. § 2254(b)(l)(B)(ii) provides an exception to the exhaustion
doctrine if it would be "futile" for the petitioner to pursue the envisioned
state remedy. See also Nix v. Whiteside, 475 U.S. 157, 163 n.3 (1986). On
account of the way the WOAI statute is written, such would have been the case

here had Mr. Crockett tried to pursue that remedy.

The problem lies with the statute's "due diligence" component, which
provides that the "new" evidence must be such that it could not have been

discovered in the exercise of reasonable diligence prior to trial. See VAC

§ 19.2-327.11(A)(iv); cf. Petitioner's Memorandum in Support of § 2254 Petition,
at 16 (by contrast, on federal habeas claims of actual innocence, "new"
evidence is simply evidence that was not presented at trial). If the evidence
could have been discovered before, it will not be considered on a WOAI petition.

Mr. Crockett's "most reliable" new evidence (in the words of the Respondent)
revolves around Dr. David Pape's seat belt analysis, but this evidence was not
produced at trial because trial counsel failed to investigate it— not because
it was previously undiscoverable. In fact, the Court of Appeals of Virginia—
incidentally, the same court that would have considered any WOAI petition

based on nonbiological evidence— ruled on Mr. Crockett's direct appeal that
the seat belt evidence could have been discovered before trial; and subsequent
to that, the Supreme Court of Virginia held on habeas that trial counsel was

deficient for failing to investigate it. See Crockett v. Commonwealth, 2014
WL 351075 at

Crockett v. Clarke, SCTVA Record No. 161572, November 7, 2017
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Opinion at 7.

Thus, before the petitioner filed his state habeas petition, he

already knew that any WOAI petition would fail because of the statute's diligence
component, and the Supreme Court of Virginia's ruling on habeas only reinforced

that expectation. In this sense, any WOAI petition would have been "futile";
hence, Mr. Crockett meets the corresponding statutory exception to the exhaustion
requirement.

As for the petitioner's Schlup claim, that is the central issue of this
part of the Reply. The Respondent devotes the vast majority of his answer to
the argument that the petitioner cannot satisfy the Schlup standard. See Motion

to Dismiss at 14-32. Rather than defeat the Schlup claim with this argument,
though, what the Respondent has actually done instead is exemplify the need
for further factual development of the actual innocence issue. See Parts I(a)

and l(b), below. For although the Respondent has created certain factual
disputes, the petitioner's allegations, taken as true, would amount to a
successful Schlup claim, cueing the need for discovery and a hearing.
Ultimately, the actual innocence claim cannot be fairly and intelligently

decided without further exploration of the critical facts, and right now that
is the most important issue facing the Court. The Court's Schlup decision
will determine the fate of at least two procedurally defaulted constitutional
claims— CLAIM V and CLAIM VIII— and if the Respondent has his way, then it
will also determine whether the Court can reach the merits of CLAIM III and

CLAIM IV. The petitioner also contends that the Schlup question will be
relevant to whether the Court grants conditional or unconditional relief in
this case should the petitioner prevail on one or more of his claims.
See Memorandum in Support of § 2254 Petition, at 129-130. Considering how
much is riding on the outcome of the Schlup claim, it rightfully deserves
the bulk of our attention at this stage of proceedings.
First, the petitioner respectfully directs the Court's attention to why
discovery is warranted to support the actual innocence claim.
(Ihrt 1(a) on rfext Ibge)
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PART 1(A): THERE IS "GOOD CAUSE" TO GRANT THE PETITIONER'S MOTION FOR DISCOVERY
AS IT RELATES TO HIS CLAIM OF ACTUAL INNOCENCE

The petitioner's motion for discovery and the accompanying interrogatories
together seek to learn what, if any, forensic testing the Commonwealth performed

on the driver's side airbag. See generally Petitioner's Motion for Discovery.

The aim of the motion was primarily to gather evidence in support of the petitioner's
Brady claim (CLAIM V). This motion is so crucial because the airbag is the sole
piece of "make or break" DNA evidence in this case, what with its potential to
put to rest once and for all the question of who was driving Mr. Crockett's
car on the night that Jack Korte was killed. See Motion for Discovery, at 6
^1 22.

In his motion for discovery, the petitioner established through the affidavit

of Robert F. Bagnell, a CSI and fatal crash investigation expert, that the
prosecution has misled the defense regarding the evidentiary status of the

airbag throughout the course of this case. See Motion for Discovery, at 3-4,

TI 8-9. Mr. Bagnell*s affidavit— which has gone conspicuously unrefuted by
the Respondent— proves that the prosecution has concealed what it did with the
airbag in terms of analyzing any DNA that might have been on its surface.

Proceeding from the foundation laid by Bagnell, the motion identified three
possible scenarios involving what might have been done to the airbag. See
Motion for Discovery, at 6-8, H 23-26. Each of these three scenarios is
exculpatory in its own right, but the petitioner expressly alleged that the
Commonwealth tested the airbag and buried the results when it learned that

the DNA that was on it did not belong to Mr. Crockett. See Motion for Discovery,
at 8, 27. In addition to Bagnell's affidavit, the petitioner provided
further support for this particular allegation, citing a number of suspicious

circumstances surrounding the prosecution's handling of the airbag evidence
as well as its undisputed history of deliberately suppressing other exculpatory

evidence in this case. See Motion for Discovery, at 4-6, H 10-21 and at 8-9,

tl 28-29. Notwithstanding the gravity of the petitioner's airbag allegations
and the evidence put forward in support of them, however, the Respondent has
offered nothing to say at all about any of this.
Although the motion for discovery initially focused on strengthening the

Brady claim (CLAIM V), the petitioner now specifically argues that the requested
discovery would also help build, if not definitively establish, the actual
innocence claim. See Cherrix v. Braxton, 131 F.Supp.2d 756, 760 (E.D. Va. 2001)
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(granting discovery on DNA evidence as it related to the petitioner's "free
standing" and "gateway" actual innocence claims). To be sure, if the petitioner's
allegations about a hidden, exonerating DNA test result are true, then such a

revelation would single-handedly prove both a "gateway" and a "freestanding"
claim of actual innocence.

Even if the Commonwealth's concealment falls short

of this most explosive of the three possible scenarios, the petitioner has shown
that the other two scenarios are themselves sufficiently exculpatory to contribute

significantly to the level of doubt a reasonable juror would have based on all
the evidence in the case. See Motion for Discovery, at 7 H 24-25. As will be

highlighted in Part 1(b), the actual innocence claim, even as it stands now
without discovery and a hearing, is still powerful enough to give any reasonable
juror some serious pause. As a result, the threshold for what additional
evidence might be needed to meet Schlup, if not already crossed, is thin indeed.

See Petitioner's Memorandum in Support of § 2254 Petition, at 5-53.

This all goes to say that "good cause" has been shown to warrant discovery
on actual innoence. See Cherrix v. Braxton, 131 F.Supp.2d at 775 (applying
"good cause" Rule 6 standard to petitioner's motion for discovery on actual
innocence claim revolving around DNA evidence); and Sample v. Colson, 958
F.Supp.2d 865, 898 (W.D. Tenn. 2013) (finding "good cause" to grant petitioner's
discovery on claim of actual innocence). As the motion for discovery explains,
"good cause" requires only that the petitioner make "specific allegations . . .
show[ing] reason to believe that the petitioner may, if the facts are fully
developed, be able to demonstrate that he is . . . entitled to relief. . . ."
Bracy v. Gramley, 520 U.S. 899, 909-909 (1997). A prima facie case for relief
is not required, as the Supreme Court has squarely rejected the notion that
the petitioner must first uncover some evidence tending to prove his allegation

before discovery can be granted. See Motion for Discovery, at 3

6 (citing

Bracy, at 903, 906-909 & n.lO). Quite the contrary, the Supreme Court in

Bracy granted discovery even though the petitioner's allegations were "speculative,"
"only a theory," and "not supported by any solid evidence." Bracy, at 905, 909.
Mr. Crockett has equalled or suiT)assed the showing that was made in Bracy

to obtain discovery. Precise accusations have been made, and the facts stated
in support give rise to the distinct possibility that some real heavyweight

evidence has been suppressed. Nor would it be the first time that discovery has
served as a mechanism to unveil serious official misconduct: in Bracy, the
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discovery ended up proving that the petitioner's trial judge was corrupt. And the
Fourth Circuit just last year lambasted the Commonwealth for so frequently
concealing exculpatory evidence from criminal defendants. See Juniper v. Zook,

No. 13-7 at 'V22, n.7 (4th Cir., Va. Nov. 16, 2017). Here, if nothing else,
Mr. Bagnell's affidavit proves beyond any question that the Commonwealth is
hiding thfi..±xuth 'about vhat it did to the airbag. When it comes to "smoking
gun"-class evidence such as the airbag, that is "good cause" on a silver platter.
Discovery is certain to help establish that any reasonable juror would more
likely than not have a reasonable doubt about who the driver was at the time of

the accident. The motion, therefore, should be granted.

The Respondent should also be made to respond to the petitioner's interrogatories.
Once interrogatories have been served. Rule 33 of the Federal Rules of Civil

Procedure requires the Respondent to either answer the interrogatories or move

the Court to be absolved of that duty. Yet, the Respondent has done neither.
For this reason, the petitioner submits that the Respondent has waived any right
to absolution and must be compelled to respond in a timely fashion.

These discovery matters should be the Court's first order of business. For
one, the Advisory Committee Notes to Rule 6 clearly contemplate that discovery
can be a very useful tool insofar as it may allow the Court to sort out matters
that will bear on and inform whether a full-blown evidentiary hearing is

required. Here, knowing what it is about the airbag that the Commonwealth

has kept stashed away for ten years may well serve to facilitate the Court's
decision regarding granting a hearing. Perhaps even more importantly, the
discovery request and the interrogatories could turn up results that might call

for additional factual development and lead to more new evidence. For example,

even if the suppressed airbag evidence isn't revealed to already be conclusively
exonerating, discovery will nonetheless be sure to enlighten the petitioner
and the Court as to the true history and current condition of the airbag, perhaps

illustrating whether it could still be a good subject for DNA analysis with

today's technology. If discovery were to reveal such facts, the petitioner
would move to test the airbag outright. But until discovery is granted, we will

remain totally in the dark as to the status of the airbag and therefore won't
know where we stand with respect to any such future substantive testing.

In the end, this crucial discovery is "indispensable to a fair, rounded

development of the material facts." Toney v. Gammon, 79 F.3d 693, 700 (8th Cir.,
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1996) (granting petitioner's request for DNA testing under Rule 6 discovery
procedures). Nothing could be more unjust than dismissing this case without
knowing what became of the airbag and idiat could become of it yet. There's
a reason why the Commonwealth has dodged this issue from day one and why the
Respondent has completely sidestepped all discussion of it in his answer, but
only this Court has the power to dig up vhat that reason is. The buck has to
stop here.

PART 1(B); AN EVIDENTIARY HEARING IS REQUIRED ON THE PETITIONER'S ACTUAL
INNOCENCE CLAIM

Throughout the Respondent's answer, he challenges the reliability and
accuracy of the petitioner's factual allegations in support of the actual
innocence claim. See generally Motion to Dismiss at 14-32. In other places,
he challenges the petitioner's credibility and that of his affiants as well.
Novhere, however, does the Respondent dispute whether the affidavits and
statements are "real" in the sense that they were actually given by the

individuals in question. Rather, he contests how much, if any, weight the
Court should afford them. This sets up a classic "material factual dispute"
situation that can only be properly resolved with a hearing. Until the Court

hears live testimony from the relevant witnesses in a full and fair hearing,
thereby ferreting out their precise testimony with all the assurances of
reliability brought to bear by the adversarial testing process, an intelligent

decision on the actual innocence issue will be impossible. See Wingo v. Wedding,
418 U.S. 461, 474 (1974) ("appraisal of the truth of . . . oral testimony

based on a recording of it" is not "equivalent of the judge's own exercise of
the function of the trier of the facts") (internal citations and quotation marks
omitted); and United States v. Raddatz, 447 U.S. 667, 679 (1980) ("to be sure,
courts must always be sensitive to the problems of making credibility

determinations on the cold record").

None of the limitations that usually apply to requests"for a hearing on

claims adjudicated on their merits in state court apply to the petitioner's
Schlup claim. See Motion for Evidentiary Hearing on Actual Innocence. This
is primarily because Schlup is not a "claim" within the meaning of § 2254(d)

or § 2254(e)(2). See Teleguz v. Pearson, 689 F.3d 322, 331 n.6 (4th Cir., Va.

2012) (§ 2254(e)(2) does not apply to Schlup claims); and Sharpe v. Bell,
593 F.3d 372, 378 (4th Cir., N.C. 2010) (§ 2254(d) does not apply to Schlup

Case 3:18-cv-00139-MHL-RCY Document 19 Filed 06/01/18 Page 13 of 94 PageID# 741

claims). Thus, requests for a hearing on Schlup matters are governed by pre-AEDPA
standards.

Under pre-AEDPA standards, the petitioner must show that the state courts

did not develop facts \diich, if true, would entitle him to relief. See Conaway

V. Polk, 453 F.3d 567, 589-90 (4th Cir., S.C. 2006) (holding that if the state
courts did not hold a hearing, then only the second requirement of stating a case

for relief remains). The state court didn't hold a hearing on the new evidence
in support of Mr. Crockett's Schlup claim, so all he has to demonstrate is that

his factual allegations would meet the "gateway" innocence standard if they hold
true. See, e.g., Wolfe v. Johnson, 565 F.3d 140, 169 (4th Cir., Va. 2009)

(stating that the district court must consider the request for a Schlup hearing
under the standard set by Rule 12(b)(6) of the Federal Rules of Civil Procedure,
which requires the court to assume all facts pleaded by the petitioner to be
true and draw all reasonable inferences therefrom in his favor; also holding
that it is reversible error for the court not do so); and Teleguz v. Pearson,
689 F.3d at 331 (citing cases to demonstrate that a hearing on actual innocence
is required if the petitioner's facts state a case for relief on their face);
see also Walker v. True, 399 F.3d 315, 327 (4th Cir., 2005) (explaining how
Supreme Court law requires that "[w]here the facts are in dispute, the federal
court must hold an evidentiary hearing if the habeas applicant did not receive

a full and fair evidentiary hearing in state court") (internal citations removed)
(some emphasis removed).
The other federal circuits are in accord with the Fourth Circuit's approach

to Schlup hearings. If there is a challenge to the reliability of the petitioner's
evidence or the credibility of his affiants, the district court must hold a
hearing if the facts alleged by the petitioner could support relief. See, e.g.,
Coleman v. Hardy, 628 F.3d 314 (7th Cir., 2010) (cited approvingly in Teleguz,
at 331) (stating that Schlup hearing requests must be evaluated under the

12(b)(6) standard and remanding the case with orders to conduct a hearing
specifically in order to "evaluate the reliability" of a recantation witness);
Martin v. Baldwin, 234 F.3d 1277 (9th Cir., 2000) (reversing and remanding for
a Schlup hearing because the district court improperly resolved a credibility
contest); and Downs v. McNeill, 520 F.3d 1311 (11th Cir., 2008) (vacating and
remanding for a Schlup hearing where the facts, if true, would have made out
a claim of actual innocence).
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This, of course, is all consistent with the longstanding tradition that
disputes of this kind can rarely, if ever, be resolved on a paper record alone.

See Raines v. United States, 423 F.2d 526, 530 (4th Cir., 1970) (quoted in
Advisory Committee Notes to Habeas Rule 7) (if credibility is at stake, affidavits
are "rarely conclusive"); Smith v. Zant, 887 F.2d 1407, 1433 n.l5 (11th Cir., 1989)
(en banc) (district courts generally should not base habeas corpus credibility

determinations on the paper record); Owens v. Frank, 394 F.3d 490, 498 (7th Cir.,
2005) ("affidavits providing new information in a habeas petition will rarely
permit resolution:.ofi a. claim without an evidentiary hearing to assess credibility");
and Kelly v. Dretke, 111 Fed. Appx. 199 (5th Cir., 2011) (district court erred
by making credibility determinations at the summary dismissal stage); also see
generally Advisory Committee Notes to Habeas Rules 7 & 8 (most petitions raising
factual issues "require a hearing" before court may dispose of them).

As is stated in the petitioner's Memorandum in Support of the § 2254 Petition,
the Schlup standard is met if it is more likely than not that any reasonable juror,
looking at all the evidence in the case and faithfully following the instructions
of the trial court, would have a reasonable doubt as to the petitioner's guilt.
See Schlup v. Delo, 513 U.S. 298, 327-28. The focus on assuming that the jury
would follow the court's instructions is important. If the Commonwealth probably
could not surmount the presumption of innocence or "exclude every reasonable
hypothesis of innocence" on the supplemented record, then Schlup will be satisfied

and the "gateway" showing will have been made. 3/1/12 Tr. at 834-35 (jury
instructions) (emphasis added). Bearing all this in mind, then, the dispositive
question on a request for a Schlup hearing is if the petitioner's alleged facts,
taken as true, would probably lead to a reasonable doubt— not if they would
definitively prove innocence. For the reasons that follow, Mr. Crockett's
request for a Schlup hearing must be granted.

"" The Respondent's Attacks on the Significance of the
Seat Belt Evidence Fail

**

The Respondent in his answer tries to undermine the significance of Dr.

David Rape's seat belt analysis. See Motion to Dismiss at 26-28. These attacks
are of no avail; and if anything, they just prove why a hearing on Pape's seat
belt report is necessary.
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First, the Respondent launches a vacuous attack on Rape's conclusion that
the driver's seat belt was in use at the time of the collision.

See Motion to

Dismiss at 26, H 45. The Respondent tries to argue that Rape's report was not
conclusive because it used the language that "cupping" seen on the belt "suggests"
the belt was in use during the crash. Just two sentences before he makes this

argument, however, the Respondent acknowledges that Rape's report later clarified
that "[i]f the seat belt was not in use during the collision one would not expect
this cupping." Motion to Dismiss at 24, 11 44. Reflective of the limitations

of the Respondent's argument that the report was not conclusive is his closing
statement on the issue: "It remains possible that the seat belt was not being
worn by the driver at the time of the accident, and some other explanation exists

for the 'cupping' that Dr. Rape believes he observed." Motion to Dismiss at 26,
H 45. Of course, the Respondent tenders no such alternative explanation and
neglects to elaborate on this at all. May the day never come that federal
habeas courts decide claims of actual innocence on such hollow conjecture.

What is more, the Respondent's argument that the driver's seat belt might
not have been in use completely ignores the evidence the petitioner has presented
to show Dr. Rape was certain that the driver's seat belt was in use at the time
of the crash. See Retitioner's Memorandum in Support of § 2254 Retition, at 60.
When counsel for Crockett at his motion for a new trial hearing proffered to

the trial court what Dr. Rape's testimony would be based on her conversations
with him, she stated:

"Ehpe will be able to state very orphatically and clearly that the
ojppiiTg on the lap belt is cmsistent to a raasonable degree of ergineeribTg
certainty that it vss a significant colHsim that resulted in the cippirg
and that there there is absolutely no vay that cuppirR vould have oocucred

on the lap belt but for scmeone being belted in that seat belt at t^
time of the collisicn. ... It is tl^t siffrificant and that clear.'^
12/17/12 Tc. at 9 (oi^hasis added).

Crucially, Ms. Bennett's representation of what Dr. Rape's testimony would
be came well before the whole "suggests" controversy, which did not first arise
until direct appeal. It also came just days after Dr. Rape's December 10, 2012
inspection of the seat belt. Thus, Ms. Bennett's proffer is the most

contemporaneous and most reliable characterization of what Rape's testimony
would be at another trial. Ms. Bennett's habeas affidavit only further
reinforces her proffer. State Habeas Exhibit # 410.

AS if this were not enough, Mr. Crockett has also provided the Court with

an e-mail directly from Dr. Rape wherein he states unequivocally that his
10
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conclusion about the belt being in use was accurate to a reasonable degree
of engineering certainty. State Habeas Exhibit # 407 (e-mail attachment); State

Habeas Exhibit # IC (Stan Crockett affidavit confirming validity of e-mail
between him and Pape). Significantly, the e-mail shows that Pape made this
statement during an exchange with Mr. Crockett's uncle about providing a
supplemental affidavit in this case; thus, Pape's word is reliable because
he made this statement with the expectation that it would likely be subject

to further judicial proceedings. Cf. Lopez v. Miller, 915 F.Supp.2d 373,

402 (E.D. N.Y. 2013) ("the fact that Guido and Rivera submitted their

affidavits during a pending [habeas] litigation supports the reliability
of their affidavits [for actual innocence purposes] because it shows a
willingness to be cross-examined on what they said") (emphasis in original).
Pape's e-mail is also consistent with Ms. Bennett's proffer and her habeas
affidavit.

Based on all this evidence, there can be little doubt that, at a minimum,

Pape is confident to a reasonable degree of engineering certainty that the
driver was belted during the crash. An expert in a criminal case could hardly
be asked to say more.

Nevertheless, for whatever question there may be

regarding the reliability of Pape's conclusion, it must be resolved at an
evidentiary hearing where Pape can be called to testify and any lingering

doubt can be dispelled. Such a hearing would be necessary because the
petitioner's allegation, which would create a reasonable doubt if true, is
as follows: \diile the driver was belted, the evidence at trial showed that
Mr. Crockett was not.

Perhaps sensing the weakness of his argument as to the first half of that
equation—that the driver was belted— the Respondent argues in the alternative

that it wouldn't matter even if the driver was belted because, as he sees it,
the evidence doesn't "conclusively" prove that Crockett was not belted.
See Motion to Dismiss at 26, ^ 46. Specifically, the Respondent argues that

"[w]hile none of the witnesses who testified at trial remembered seeing
Crockett wearing a seat belt, none of them testified conclusively that he
was not wearing a seat belt, either." Motion to Dismiss at 26, 11 46

(emphasis in original). The Respondent goes on to state that two witnesses,
Kolden Dickson and Officer Buechner, "couldn't recall" whether Crockett was
wearing a belt, and that three other witnesses (Pamela Patrick, Joe Daniels,

11
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and James Raid) "merely testified that they did not see a seat belt on Crockett

either." Motion to Dismiss at 26, 11 46. Ihese specious arguments don't stand
up to intelligent inspection.

First, although it is true that Officer Buechner and Kolden Dickson testified
they couldn't recall seeing a seat belt, the Respondent unreasonably downplays
the testimony of Patrick, Daniels, and Reid v^en he says they "merely testified
that they did not see a seat belt.'V At trial, all three of these witnesses
were asked straight up if they observed a seat belt on Mr. Crockett, and they
all responded^Without hesitation that they did not. 2/28/12 Tr. at 324, 337,
357. And at the first trial in 2011, firefighter George Marino definitively^
testified that Crockett was not belted. When counsel asked Marino, "And

certainly, the man who was half in and half out of the back window, he wasn't
belted in, was he?", Marino replied, "No, Sir." 5/24/11 Tr. at 115. Thus,
the unopposed evidence at trial from the prosecution's own witnesses was
that no single person \dio went to the car ever saw a seat belt on Mr. Crockett,
leaving any reasonable jury with no grounds whatsoever to infer that he
was belted. See also State Habeas Exhibit # 418 (juror affidavit swearing
"we were unanimous on one thing: that Cameron was not belted. Had we known
that the driver was, everyone would have been forced to conclude that
Cameron was not the driver") (emphasis in original).

This is significant. Whereas the petitioner would have the Court act
on what evidence actually exists in the record, the Respondent would have the
Court act on what evidence does not exist. This is true both for the question
of whether the driver was belted and whether Crockett was unbelted.

Seeing

as how Schlup explicitly disavows the need to "conclusively" prove innocence
precisely because the Respondent would have the burden of proof at another
trial, the Respondent's argument is a curious one indeed.

Moreover, there were a total of nine (9) Commonwealth witneses called
during the second trial who actually responded to the site of the accident
and either directly viewed the vehicle's occupants or actively interacted
with them by inserting parts of their bodies into the vehicle in an effort
to render aid.

2/2S/12 Tr. at 244 (listing Patrick, Reid, Daniels, the

Dickson couple. Officer Buechner, Officer Bradley, James Dickey, and George
Marino as witnesses). On top of that, the defense interviewed six more
firefighters who did not end up testifying at trial but never saw a seat
12
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belt on Crockett, either. See State Habeas Exhibit #391A (at the end of the

interview notes from conversations with FF Billy Fulgham, MFF Gary Cole, CaptSteve Shook, FF Matt Strohl, Capt. John Keys, and FF Qiris Dycus, the investigator
wrote, "None of the firefighters saw a seat belt or cut a seat belt"). While
it might have been one thing for just one or two witnesses to respond to the

crash and "not remember" seeing a seat belt on Crockett, we are talking here
about a grand total of at least fifteen (15) witnesses who responded and did
not see a seat belt. It is completely incredible to suggest, as the Respondent

does, that "maybe" Crockett was wearing a seat belt, but fifteen witnesses
just happened not to see it anywhere on or around him at any point in time

that they were trying to help him and Korte, the victim. The Court is going
to need something more than such unrealistically hopeful and baseless speculation

from the Respondent to reject this petitioner's Schlup claim and keep him
in chains.

This discrepancy between Rape's professional certainty that the driver was
belted (as the petitioner alleges) and the overwhelming, unrefuted evidence
that no seat belt was anywhere on or around Crockett when witnesses first

responded and found him initially unconscious and "curved in the back window"
of the car (as the evidence shov/s when taken in the light most favorable to
him) is enough on its own to raise a truly nagging question about what really
happened on the night of the accident.
But that is not all.

Conveniently, the Respondent had nothing to say in

his answer about the other evidence showing that Mr. Crockett was not belted
at the time of the crash.

For one, when Officer Fitz Wallace observed Mr. Crockett unclothed in the

hospital shortly after the accident, he saw no seat belt injuries (i.e., bruising,
abrasions, cuts, etc.) on him. See 2/28/12 Tr. at 490-91. Wallace testified
that he was specially trained to identify such injuries, but he still never
saw them develop on Crockett during the several hours he was with him.

It is common knowledge that serious accidents inflict seat belt injuries

on belted occupants. Any juror of common experience has either been in a car
accident or knows someone who was, and we all know that even fender-benders

can leave a belted occupant with seat belt injuries. If common experience is

not enough, then Robert F. Bagnell's affidavit certainly clarifies that the

13
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accident in question should have left a belted driver with the kind of injuries
that Wallace was a pro at spotting. See State Habeas Exhibit # 415, p.8

(stating that he "know[s] to expect a belted driver to sustain some significant
and / or at least superficial injuries where the belt had been in contact with
its wearer at the time of such a severe collision" and explaining the highly
exculpatory nature of the contrast between evidence of a belted driver— which

Bagnell himself also observed when he saw signs of loading on the belt during
a pretrial visit to the impound lot— and his own expert conclusion that

Crockett was not belted during the crash). Yet, Crockett never showed any
trace of seat belt injuries, which, in combination with where he was first found

"in the rear of the car by Pamela Patrick and James Reid, would lead any
reasonable jury to believe that he was not wearing a seat belt at the time of
the crash.

The Respondent also left out the undisputed testimony at trial that Crockett

made a habit throughout his life of never wearing his seat belt. See 2/29/12
Tr. at 629, 814-15. Thus, in order for a jury to believe that Crockett was
wearing a seat belt, they would have to somehow find that: (1) while Crockett
was still in the car following the accident, the belt mysteriously eluded the

sight of at least fifteen witnesses (but that it was still somewhere on him);

(2) that the belt magically left not even a hint of a scrape on Crockett despite
the force of the impact; and (3) that Crockett, on this one night out of thousands,
for some reason decided to break with his habit and actually wear his seat belt.

Let's face it: that's just too much guesswork for any reasonable jury, besides
being entirely contradicted by the available evidence.
Again feeling how tenuous his arguments are, the Respondent descends into

further unsubstantiated speculation by claiming that the evidence "does not
foreclose the possibility that Crockett was wearing a seat belt at the time
of the accident and slipped out of it when the crash occurred . . . [and]
it does not foreclose the possibility that the seat belt malfunctioned,

notwithstanding Dr. Rape's statement that he saw 'no indication' it had
malfunctioned when he tested it later." Motion to Dismiss at 26-27. Only,
when it comes to how a properly instructed jury would view the evidence and

apply the reasonable doubt standard, the Respondent's "possibilities" are
foreclosed.

14
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To this point, the petitioner's allegations about what the "cupping"
referenced in Dr. Pape's report means stand to be reiterated. See Petitioner's
Memorandum in Supp>ort of § 2254 Petition, at 61 11 2 and at 65. Pape's report
says that "if the seat belt was not in use during the collision, one would not
expect this cupping." State Habeas Exhibit # 407, p.3. This "cupping" is
simply damage done to the seat belt webbing when a person's body violently
stretches it out as it restrains him at the moment of impact. "Cupping"
cannot occur unless significant occupant loading forces are exerted on the

belt during the crash. See State Habeas Ejdiibit # 410 (Dr. Pape told Ms. Bennett
that "the 'cupping' seen on the Honda Accord's driver side seat belt could
only have occurred if the seat belt were worn during a high impact collision
of such nature as to result in a total loss of the vehicle"). In other words,

"cupping" will not be present unless someone is belted in and the belt does its
job of restraining the person, hence the belt's absorption of enough occupant
loading forces to give rise to the "cupping" in the first place. If the seat
belt fails to do its job and does not actually restrain the occupant— that is,
if the occupant "slips out" or if the belt malfunctions— then the belt will
not absorb the force of the occup>ant's body and therefore will not show "cupping"
as a result. That is the petitioner's allegation, and if there is any doubt
about what the "cupping" means in this context, then the Court will have no
choice but to see what Dr. Pape has to say about it on the stand.
There is more to be said about the "possibility" that Mr. Crockett

"slipped out" of the seat belt. State Habeas Exhibits # 68 and # 69 are
police photographs of the condition of the seat belt shortly after the crash,
while the vehicle was still at the scene of the accident. These photographs

show the belt intact and resting on the driver's seat close to the driver's
window. This is not the position the belt would have been in had it been
buckled and Mr. Crockett "slipped out" of it. Instead, the belt would have
still been buckled, and one of the fifteen-plus witnesses \dio responded to the
scene would have noticed it stretching across the seat, fastened in next to

the center console. Furthermore, Mr. Crockett is 6'3'' and 200 pounds. It
would be extremely hard for a reasonable jury to believe that a man of that
size flew so free and clear out of the belt that it wasn't tangled up with him
at all when witnesses responded to the crash.

The same police photographs of the seat belt alluded to above show that

the integrity of the belt was not compromised during the accident. The belt
15
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was still intact after the accident; it did not malfunction or come apart in any
way. The Respondent himself acknowledges that the seat belt functioned properly
when Pape inspected it four years after the accident and that he saw no signs
of any malfunction at the time of the accident. See Motion to Dismiss, at 26

(citing Petitioner's State Habeas Exhibit # 407 at 2). Thus, the Respondent
would once again have the Court act not on vhat evidence actually exists, but
rather on \^at evidence does not exist.

Notwithstanding the imprimatur of his

office, the Respondent cannot dictate reality by fiat and stake his case on

a bunch of unsupported "what ifs" and "possibilities." A reasonable jury would
act on the evidence in front of them— not an assortment of "maybes", which,
by law, they could not use to convict.

The Respondent's last-ditch argument that Officer Kellogg concluded
Crockett was the driver and that he was seat belted fares no better.

As the

Respondent admits, he does not even know the basis for this conclusion, but he

asks the Court to gobble it up all the same. (This is ironic considering he
asks the Court to reject outright any of the petitioner's evidence that he
deems potentially unreliable). See Motion to Dismiss at 27. In any event,
Kellogg's conclusion is not as the Respondent makes it out to be. While Kellogg
no doubt assumed that Crockett was the driver, he never concluded, nor had any
basis to conclude, that Crockett himself was belted. Instead, Kellogg drew

the "belted driver" conclusion by tying his assumption that Crockett was the

driver to his inspection of the driver's seat belt, which he believed showed
signs of use. Kellogg didn't even arrive on the scene of the crash until 12:18
arh-well after Crockett had already been transported to the hospital— so he
never observed Crockett in the car. See 2/29/12 Tr. at 575-76.

And because

not one single policeman, firefighter, EMT, or layperson ever saw a seat belt
on or around Mr. Crockett, Kellogg could not possibly have had even a hearsay
basis upon \diich to conclude that Crockett was belted. His only source of
information was the belt itself, which he inspected at 3:54 am after the
vehicle had been moved to the fire station.

See State Habeas Exhibit #243

("On Scene Investigation Continued" sheet citing a 3:54 am vehicle inspection).
On these facts, the only explanation for Kellogg's "belted driver" conclusion
as it described Crockett is that he put what he thought was a simple two-and-two
together when he added his belief the belt was in use to his belief that Crockett
was the driver.
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By no means, therefore, does Kellogg's worksheet constitute reliable evidence
that Crockett was belted for the crash. And again, if there's any doubt about

how Kellogg arrived at his "belted driver" conclusion, the only way to resolve
that doubt would be to call Kellogg at a hearing and find out what his reasons
were.

At bottom, the petitioner's seat belt allegations are rather straightforward:
(1) Dr. Pape is certain that the belt was in use; and (2) the belt did not
malfunction or otherwise allow the driver to slip out of it entirely. By contrast,
the evidence a jury would have showing that Crockett was not belted is compelling
and unchallenged by any conflicting evidence. Taking the petitioner's allegations
as true and drawing all reasonable inferences therefrom in his favor, this would

have to mean that Crockett could not have been the driver. To quote Velma from

Scooby-Doo: "Once you eliminate the impossible, whatever remains, however improbable,
must be the truth." Because the seat belt would go a long way towards establishing
a reasonable doubt, if not create it on its own, a hearing must be granted to
resolve any ambiguities surrounding this issue.

"

The Respondent's Attacks on Ron Kirk's Opinions Fail «

In much the same way that the Respondent attempts to undermine the importance

of Dr. Rape's seat belt analysis, he also tries to undermine the significance of
50-year accident reconstruction expert Ron Kirk's affidavit and other recorded
statements. See Motion to Dismiss, at 29-31.
The evidence involving Ron Kirk consists of his habeas affidavit and certain

pretrial statements he made to defense counsel after he (Kirk) inspected the
vehicle, of vhich counsel took copious notes. Between the two. Kirk has offered
highly exculpatory opinions about the dynamics of the accident and provided an

expert opinion that Mr. Crockett was not the belted driver based on where he
was found in the car by the first person to respond to the accident. See

Petitioner's Memorandum in Support of § 2254 Petition, at 39-40 (citing State
Habeas Exhibits # 412 and # 143). The Respondent first tries to take a jab
at Kirk's affidavit.

Specifically, the Respondent argues that Kirk's affidavit is unreliable
because "Mr. Kirk did not observe where Crockett's body came to rest inside the

vehicle after the accident, and he does not explicitly state which witness's
17

Case 3:18-cv-00139-MHL-RCY Document 19 Filed 06/01/18 Page 23 of 94 PageID# 751

testimony he is relying on, or even whether he is relying on witness testimony
at all as opposed to some third party's recollection or representation of a witness's
statements or testimony." Motion to Dismiss at 29. At most, however, these
arguments just exemplify why a hearing should be called.
True, Kirk was not on the scene at the time of the accident. And true. Kirk's

affidavit does not explicitly name the witness he is referring to when it states
that Crockett "could not have been found where he was by the first witness to
respond to the accident if he had been the belted driver." State Habeas Exhibit

# 412. But the notes from trial counsel's 2011 teleconference with Kirk following
his inspection of the vehicle show clearly that Kirk's affidavit is referring
to Pamela Patrick, who has always been the consensus "first witness" to respond
to the wreck, and vho testified that Crockett was curved in the back window when

she saw him unconscious in the vehicle. See State Habeas Exhibit # 143, p.3

(notes state that "defendant couldn't have been where Patrick says if belted").
As Kirk explains in his affidavit, the opinion expressed therein is just a
rearticulation of the same opinion he expressed to defense counsel in 2011
and that defense counsel memorialized in his notes of the conversation.

See

State Habeas Exhibit # 412 at 11 4. All this clarifies that Kirk was referring
to Patrick in his affidavit; and since he was relying on her observations as the
first person to respond to the crash. Kirk hardly needed to be on the scene
himself that night.
When it comes to whether Kirk was relying on his own independent analysis

of Patrick's testimony/statements or whether he was simply relying on a third
party's recollection of what Patrick saw, it strains credulity to suggest that
Kirk, a true veteran expert in his field, would formulate an opinion that he
knew would be subject to litigation if it was based on anything other than
Patrick's firsthand account. That would be extremely inconsistent with what

a seasoned expert would do knowing full well to one day expect to be cross-examined

on the issue. Additionally, Mr. Kirk's affidavit states that, "as part of
[his] preparation, [he] also reviewed various case documents." State Habeas
Exhibit # 412, H 2. So it is evident that Kirk did his homework before

arriving at any opinions. Granted, Kirk doesn't say what those "case documents"
were, but here again, if there is any real doubt that Kirk might have based

his opinion on something besides what he satisfied himself to be a true

representation of Patrick's observations, then Kirk will need to be called

to the stand to elaborate. See also Federal Habeas Exhibit #5 (affidavit speaking
to Kirk's reliance on his own records).
18
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Moving on to the opinions expressed in counsel's notes, the Respondent
raises two complaints about their reliability. According to the Respondent,
Kirk's exculpatory opinions should not be considered because (a) Kirk has not
vouched for them and (b) it is not clear if the opinions expressed in the notes

are Kirk's or counsel's. See Motion to Dismiss, at 30-31. Neither argument
withstands scrutiny.

These notes, dated February 24, 2011, were taken less than a week after

Kirk visited the accident vehicle in the impound lot. See State Habeas Exhibit
# 412, II 2; # 415, p.5 H 9. The header on counsel's notes reads "Conversation

With Ron Kirk, and Kirk s office telephone number is listed next to his name.

The notes consist of six pages of bullet points about the accident dynamics and
the vehicle itself. Significantly, certain portions of the notes are wholly
consistent with Kirk's affidavit, showing that Kirk did indeed make the

statements reflected in the note. Compare State Habeas Exhibit # 143, p.3
tl 8 (stating opinion Crockett couldn't have been the belted driver based on

where he was found) with State Habeas Exhibit 412, 11 4 (swearing to same)j
and State Habeas Exhibit # 143, p.2 U 7 (discussing opinion regarding how
removing the roof from the vehicle and clearing the debris would provide
a good perspective on how Crockett's position would have been inconsistent

with that of the driver) with State Habeas Exhibit # 412 H 5 (swearing to
same). The notes obviously reflect a teleconference between Ron Kirk and

trial counsel wherein Kirk explained to counsel his findings after completing
his inspection of the vehicle. Counsel recorded these findings in the notes,
and his responsibilities to his client required him to do so accurately.
So to the extent that Kirk would need to "vouch" for the notes, all the
contemporaneous circumstances do that for him.

Likewise, it is transparent that the opinions expressed in the notes
are actually Kirk's, for he was the expert and counsel was the advocate.

Counsel's notes discuss complex accident physics and reconstruction theories.
As an elementary matter, a defense lawyer in a criminal case hires an expert

because the expert is the expert and counsel is not; the expert's help is
needed to help counsel investigate and understand matters otherwise beyond
his normal range of comprehension. Andrew Sacks, counsel for Crockett, was
no accident reconstruction expert. Were he one, he would never have needed
to bring Kirk on in the first place. Moreover, as if this weren't obvious
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enough, the first page of counsel's notes show where he wrote that Ron Kirk was
going to send him a chapter out of an accident reconstruction textbook written

by one Lynn Fricke. This notation clearly shows that Kirk was the one instructing
and informing and counsel was the one listening and learning. Of course, though,
if there remains any doubt as to vhether the opinions highlighted in State Habeas

Ejdiibit # 143 are really Kirk's, then only a hearing could resolve that question.
Ultimately, if the opinions contained in Kirk's affidavit and in counsel's
notes are taken as the petitioner alleges, then they would greatly complement

Dr. Pape's seat belt analysis and make a powerful case for actual innocence.
Any jury hearing from two seasoned experts whose combined testimony reveals
that the driver was belted but that Mr. Crockett could not have been the belted

driver based on where he was first found in the car would probably have a
reasonable doubt. To boot, any reasonable jury hearing Kirk's other opinions—

that the tree's penetration into the front passenger side of the vehicle would
have forced the driver back towards the driver's door; that the front seat

passenger's body would have prevented the driver from coming out of the driver's
seat; and that the driver could have escaped without significant injury due to

the front seat passenger's body shielding him from the brunt of the tree's
impact— would only have more doubt about the petitioner's guilt. See Petitioner's
Memorandum in Support of § 2254 Petition, at 40. And if you add to. the equation
Robert F. Bagnell's expert opinion that Crockett was not the belted driver
based on his total lack of seat belt injuries, the case for actual innocence

again grows more formidable. Because the petitioner's allegations would state
grounds for a plausible actual innocence claim if they hold true, a Schlup
hearing must be held.

The Respondent Is Wrong to Say That the Petitioner's
Juror Affidavits Can't Be Considered In the Actual Innocence Inquiry « ✩
As part of his actual innocence demonstration, the petitioner presented
the affidavits of Donna Smitter and Barbara Addison, two jurors from his

second (2012) trial. See State Habeas Exhibits # 418, 420. Smitter and
Addison both swear that the new seat belt evidence (i.e.. Dr. Pape's report)
would have caused them to vote "not guilty." The Respondent's position with
respect to these affidavits is that they should not be considered in the

determination of actual innocence under Schlup. See Motion to Dismiss, at
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16-17. For this proposition, the Respondent relies on a line of precedent

speaking to the common law "no-impeachment rule" that generally applies to jurors'
post-verdict statements about their internal deliberations. The Respondent's
challenge fails for a number of reasons.

First of all, Schlup very clearly states that all evidence is to be
considered, regardless of admissibility concerns. See House v. Bell, 547 U.S.
518, 537-38 (2005) (citing Schlup v. Delo, 513 U.S. at 327-28). Yet for some
reason the Respondent relies in part on cases whose rationale for rejecting
juror affidavits (notably, in distinguishable contexts) was that they ran
afoul of the Federal Rules of Bddence.. See Motion to Dismiss, at 17 n.l2.

Notwithstanding this questionable support for the Respondent's position,
Schlup is concerned not with traditional trial regulations, but with the

much more important overarching question of whether an innocent man may be

behind bars for something he didn't do. With this as the singular focus of
the inquiry, it follows logically that any evidence bearing on guilt or
innocence is relevant. The question of the petitioner's innocence is more
important that any other competing consideration, and the Supreme Court for
that reason has always instructed the courts to employ wide latitude in ensuring
that a constitutional violation has not resulted in the conviction of an innocent

man. See Schlup, at 324-25 (explaining that the societal interests in finality,

comity, and judicial economy are outweighed by the individual interest in
justice that arises in a case of actual innocence). Affidavits from jurors
vdio actually served on the case are certainly relevant to vhether, under Schlup,
a reasonable jury would have a reasonable doubt based on all the available
evidence. As a matter of principle and reason, therefore, these affidavits
should be considered.

The common law "no-impeachment rule" doesn't save the Respondent from
this conclusion. Even if the rules of evidence did apply here, the "no-

impeachment rule" extends only to the jury's internal deliberations. It
does not prohibit juror testimony regarding matters beyond the evidence at
trial, such as improper outside influences brought to bear on the jury or
evidence outside the record ("evidence aliunde") brought to the jury's attention.
See FRE 606(2)(A-B). If the jury members can testify about evidence outside
the record that was brought to their attention during trial, it only stands

to reason that they should be able to testify (or in this case, submit affidavits)
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about evidence outside the record that comes to their attention after the

verdict is rendered. Juror testimony regarding what effect such evidence

would have had on their perception of the petitioner's guilt or innocence is
not covered by the "no-impeachment" rule, so that is another reason why the
juror affidavits should be considered here.

Speaking to this point is the agreement of at least three federal circuits—
including the Fourth Circuit— that juror testimony of this kind can be scoped
by the federal courts. In Pilchak v. Camper, 935 F.2d 145, 148 (8th Cir., 1991);
Rose V. Lee, 252 F.3d 676, 693-94 (4th Cir., N.C. 2001); and Nields v. Bradshaw,
482 F.3d 442, 460-61 (6th Cir., 2007), juror affidavits were considered regarding
what ^eit certain evidence neglected by defense counsel might have had on the
jury's decision. Also, at least two Supreme Court justices have thought juror
affidavits relevant when considering \diat effect erroneous jury instructions

might have had on the verdict. See Calderon v. Coleman, 525 U.S. 141, 150 (1998)
(Stevens, dissenting) (finding reversal for further harmless error analysis

unnecessary because "it is perfectly clear that [the district court judge] was
convinced that the [erroneous] instruction had a 'substantial and injurious

effect' on the jury's deliberations [and] [t]his conclusion is reinforced by
the statement of a juror explaining how the invalid instruction had, in fact,

affected the jury's deliberations"); and Jones v. United States, 527 U.S. 373,
416 n.l9 (1999) (Ginsburg, dissenting) (stating that she would not altogether
discount juror affidavits on "a matter so grave" as instructional error in a
capital case).
The finality concerns involved on claims of ineffective assistance and
instructional error, such as in the cases cited above, are much stronger than
they are in cases involving actual innocence, idiere finality must bend to
justice. See Schlup, at 324-25. Those finality concerns, however, are what

drive the "no-impeachment rule". See Pena-Rodriguez v. Colorado, 137 S.Ct. 855,
861 (2017). As such, the "no-impeachment rule" carries more weight in cases
of ineffective assistance and instructional error, but the courts in the above

cited cases considered the juror affidavits nonetheless. Therefore, it only
makes sense that juror affidavits should be able to come in on a claim of
actual innocence.

Finally, one case cited by the Respondent actually does more to support

the petitioner's position than it does the Respondent's. In Pena-Rodriguez,
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the Supreme Court recognized an exception to the "no-impeachment rule" for cases
where internal jury deliberations reveal that the verdict has been tainted by
racism. The logic the Supreme Court used to support this change in the law is
remarkably applicable to the idea that there should be an exception to the

"no-impeachment rule" for actual innocence cases as well, or at least in this
actual innocence case.

Pena-Rodriguez pointed out the national significance of the battle to erase
racism from the judicial process and from the country as a whole, reasoning that
the law had to evolve to protect against such a uniquely troubling and deep-seated
sentiment. See Pena-Rodriguez, at 867-69, 871. Much like racism and the fight
against it have become ingrained in our system and in our daily lives, our

people's concern for the innocent and our desire to protect them from wrongful
conviction also traces back to our earliest beginnings and remains with us today.

See, e.g., Schlup, at 325 ("Indeed, concern about about the injustice that results
from the conviction of an innocent person has long been at the core of our
criminal justice system," and "[t]hat canon is reflected . . . in the fundamental
value determination of our society that it is far worse to convict an innocent

man than to let a guilty man go free") (internal quotation marks and citations
omitted). Thus, given just how crucial it is in our country to secure the
freedom of the innocent— itself an equally important national imperative as

weeding out racism— an exception to the "no-impeachment rule" should exist
for actual innocence cases, too.

Another key justification for enacting the racism exception in Pena-

Rodriguez was the fact that the jurors who came forward with the information
about their racist peer did so of their own accord. See Pena-Rodriguez, at
869-870. Because they were not sought out and harassed by the parties,

one of the top rationales for the "no-impeachment rule" did not apply. See

Id. Similarly, in Mr. Crockett's case, the 2012 juror affidavits were
were precipitated by a Channel Three TV news story where several jurors
voluntarily went in front of the camera and gave their thoughts on TV about

the new seat belt evidence. See Petitioner's Memorandum in Support of § 2254
Petition, at 41 (citing State Habeas Exhibit # 382). It was only after this
TV news story that the petitioner followed up by securing affidavits from
Smitter and Addison.

See State Habeas Exhibits # 418, 420.

Just as well,

the 2011 juror vho came forward, one Pamela Gillespie, did. so of. hfer bwh"^
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volition v^en she called defense counsel shortly after the mistrial happened.

See State Habeas Exhibit # 145. Again, it was only after Gillespie came forward

that the petitioner asked her to provide an affidavit. See State Habeas Exhibit
# .419. Even if the "no harassment" motivation for the "no-impeachment rule"
applies to actual innocence cases generally, it certainly does not apply in this
case. These jurors all came forward on their own because they knew an injustice
had been done.

The Court in Pena-Rodriguez also noted that, overall, its decision was meant

to "prevent systematic loss of confidence in jury verdicts." Id., at 869. A
"systematic loss of confidence in jury verdicts" would also result if the "noimpeachment rule" were construed as blocking habeas courts sitting in review of
claims of actual innocence from considering juror affidavits for what they may
be worth in the individual case. This is especially true today, vhere the recent

surge in DNA exonerations has led to a public clamor for reform of the justice
system. See generally Brandon L. Garrett, Convicting the Innocent: How Criminal

Prosecutions Go Wrong (2014). It would be wise, then, to consider everything

that might inform the Court as to the petitioner's likely innocence, juror
affidavits included.

In the end, as the Pena-Rodriguez court acknowledged, the "exclusion of

juror affidavits" should not "violate the plainest principles of justice."
Pena-Rodriguez, at 864 (internal quotation marks and citations omitted). The
continued imprisonment of an innocent man is no doubt one situation that

"violates the plainest principles of justice." For that reason, if juror
affidavits submitted in support of an actual innocence claim can help
enlighten the Court as to whether, under Schlup, a reasonable jury would have
reasonable doubt based on all the evidence in the case, then those affidavits

should absolutely be considered. To exclude the affidavits from the Schlup
review in this case would be to simply ignore reality: both trials were close
contests, and the seat belt evidence would have changed their outcome. Just
reading thejiirars' affidavits leads to this inescapable conclusion; hearing
testimony from them would be even more convincing. The Court should do the
right thing here and consider the juror affidavits in the interests of justice.
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"" The Respondent Grossly Overstates the Strength of the
Cornmonwealth's Case as it Stands Today « *

In the course of arguing why he believes that the testimony of Dr. Rape and
Ron Kirk probably would not lead to a reasonable doubt, the Respondent relies
heavily on vdiat he calls "overwhelming" circumstantial prosecution evidence at
trial. See Motion to Dismiss at 21-25, 28-29. While the prosecution's case
was sufficient to convict at trial— which, notably, was a trial tainted by the
suppression of exculpatory witness statements, the erroneous admission of the

petitioner's illegally obtained statements, and counsel's failure to investigate
exculpatory evidence— the Respondent completely ignores both the evidence that
undermined the Commonwealth's case back then as well as evidence disclosed since

that has diluted it even further. The Schlup inquiry is not conducted this way.
If a showing of actual innocence could not be made just because the prosecution's
evidence was sufficient to convict at trial, then Schlup would be completely
meaningless. Contrary to how the Respondent would have it, the actual innocence

inquiry is not an exercise in cherrypicking. To restore balance, this section
will recover all the cherries the Respondent left behind in his summary of the
prosecution's evidence and show how they damage his case.
ANTOINE SMITH

The Respondent relies a great deal on Antoine Smith, who purportedly witnessed

the accident take place. See Motion to Dismiss at 22, 28-29. The Respondent

places the most emphasis on Smith's testimony that, after the car crashed, she
took her eyes off it for "[m]aybe five seconds, if that." Motion to Dismiss at
22 (quoting 2/28/12 Tr. at 274). This dependence on Antoine Smith, however,
fails to take into consideration how thoroughly unreliable her observations have
been shown to be.

Smith, who was "hysterical" and "really shaken up" after the accident, never
even approached the car; she stayed away from it after it crashed and had her
attention drawn in different directions at different times as she turned her

head to talk to neighbors who were coming out of their houses to see what happened.

2/28/12 Tr. at 260-264; State Habeas Exhibit # 251 (Smith's mental state description)
It was also established that the scene was exceptionally dark. See Brandon L.

Garrett, at 71 (discussing how a witness's inability to see well reduces the
reliability of his or her observations according to the psychological research).
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According to the prosecution*s own witnesses, Wolfsnare Road has "horrible lighting"
and "dark areas " where a person could hide not just at night, but "at any given
time of the day." 2/28/12 Tr. at 330, 397. The area under the tree where the
car crashed was "very dark." 2/28/12 Tr. at 296. In addition to the darkness
pervading the scene, it is widely accepted now that eyewitness testimony, no matter
the circumstances of the case, tends to be a most unreliable kind of evidence.

See, e.g., U.S. ex rel Hampton v. Leibach, 347 F.3d 219, 253 (7th Cir., 2003)

(doubting the persuasiveness of eyewitness testimony due to the "shortcomings in
human psychology that so frequently render eyewitness testimony less reliable than
other types of evidence"); and Rosario v. Ercole, 601 F.3d 118, 136 (2nd Cir., 2010)

(eyewitness testimony is unreliable, and eyewitness error contributes to nearly
60% of all wrongful convictions). This is especially true of eyewitnesses whose
observations are made in frightening, high-stress situations like the one Smith
found herself in. See Brandon L. Garrett, at 51, 71 (citing Gary L. Wells & D.M.

Murray, "What Can Psychology Say About the Neil v. Biggers Criteria for Judging
Eyewitness Identification Accuracy?" J. Applied Psych. 68 (1983)).

Specific, important elements of Smith's testimony were also impeached at
trial. On cross, she testified that she was "as sure about" two things in
particular that the defense proved to be false as she was about "anything else
[she] told the jury." See Petitioner's Memorandum in Support of § 2254 Petition,
at 8j 14,-28-29, 114. Smith testified that the car spun around three times (as in
three full revolutions) before it hit the tree, but the police's crash diagram,
which was introduced as evidence at trial, proved that the car didn't spin at
all; it simply slid into the tree. 2/28/12 Tr. at 257 (spin testimony); 2/29/12
Tr. at 574-587 (introduction of police diagram); State, Habeas Exhibit # 253
(diagram). Smith also testified that she watched the car approach her starting
from when it was at the stoplight at Great Neck and Wolfsnare Road, but an
expert surveyor testified that it was impossible for jSiiith to have seen the

light from where she was standing at the time of the accident. 2/28/12 Tr.
at 258 (stoplight testimony); 2/29/12 Tr. at 564 (surveyor's testimony); State
Habeas Exhibit # 208 (survey). Smith would have had to have walked 1,060 feet
down WoIfsnare Road towards Great Neck before she could have seen the light.

2/29/12 Tr. at 569. After trial, the disclosure of Smith's suppressed police
statement revealed that her testimony on these points was not only false, but
inconsistent with her earlier recollection, too. See Petitioner's Memorandum in
Support of § 2254 Petition, at 28-29, 112-115. Again, bear in mind that these
26

Case 3:18-cv-00139-MHL-RCY Document 19 Filed 06/01/18 Page 32 of 94 PageID# 760

are things Smith testified to being "as sure about as anything else [she] told
the jury." 2/28/12 Tr. at 271-73.

Here's the bottom line: any reasonable juror knowing that Smith, the only
purported eyewitness to the accident, was "as sure about" inconsistent and false

testimony as she was about, say, only taking her eyes off the car for five seconds,

or about nobody fleeing the pitch-black scene, would certainly be amenable to the

introduction of other evidence tending to show that Mr. Crockett might not have
been the driver. Indeed, it is difficult to imagine how a reasonable jury could
simply take Smith's "five seconds" testimony at her word vhen she was absolutely
positive that she saw things she could not possibly have seen. No doubt Smith's

impeachment pokes large enough holes in her testimony to call her reliability into
serious question and permit the growth of fair and rational doubt in light of
the exculpatory evidence in the case pointing to another driver. See Banks v.

Dretke, 540 U.S. 668, 701 (2004) (if a witness's testimony is impeached and
otherwise uncorroborated by other witnesses, the jury can reasonablvy disregard
his or her testimony). Perhaps this is why the Supreme Court of Virginia in its
habeas appeal ruling never even mentioned Smith's name once in its recitation of
what it thought was the significant prosecution evidence in the case.

Conveniently enough, the Respondent makes no mention of the Commonwealth's
deliberate suppression of the Smith police statement, which the prosecution
denied having despite a painfully specific defense motion asking for it. See
Petitioner's Memorandum in Support of § 2254 Petition, at 31 (citing State Habeas
Exhibits # 291-92). Ihis deliberate suppression, and the Respondent's failure
to deny or address it in his answer, betrays just how damaging a full round of
impeachment is to Smith's credibility and the reliability of her observations.
OTHER WmiESES TO RESPOND TO THE ACCIDENT

The Respondent also places emphasis on the testimony of six witnesses who,
unlike Smith, actually responded to the vehicle after it crashed. These
witnesses were Pamela Patrick, James Reid, Joe Daniels, Holly Dickson, Kolden

Dickson, and Officer Buechner. See Motion to Dismiss, at 22-24, 28-29. But
for each part of their narratives that the Respondent relies on, he omits facts
that greatly undercut vAiatever incriminating value a reasonable jury might assign
to the testimony of these witnesses.
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To begin with, the Respondent frequently repeats the mantra that none of these

six witnesses saw anyone exiting the vehicle or fleeing the scene. This is of
almost no significance, however, because each of these witnesses themselves admitted
that they had no way of knowing what might have happened at the vehicle before
they got to it.
2/28/12 Tr. at 297, 329-330, 347, 361, 374, 397. Had any
of them seen someone fleeing, we wouldn't be here today; so obviously, it is
the timeframe before the witnesses responded that we are concerned with. If

they responded immediately, then the possibility of a driver .fleeing before they
got there diminishes drastically; bn -the other :hand,"though, if they took a little
while to get out there, then someone could have had the time and cover of darkness
necessary to exit the vehicle and dart into the nearby woods that lined that side

of Wolfsnare Road. See State Habeas Exhibits # 97, # 433.
To this point, Pamela Patrick was the first person to get to the vehicle.

At the preliminary hearing just a couple months after the accident, she testified

that it took her "about a minute" to get to the car; but at trial she distanced
herself from that estimate and said she didn't "believe it was an entire minute."

2/28/12 Tr. at 298. Whatever the precise amount of seconds it might have taken,
that's still a significant span of time under the circumstances, and ample time
for a panicked, adrenaline-fueled person intent on escaping to get away. Crucially,
Pamela Patrick's suppressed police statement shows as much: when she got outside,
her first impression of the woman she saw standing in her front yard area was

that she might have been an occupant in the car that crashed. See Petitioner's
Memorandum in Support of § 2254 Petition, at 27-28, 109-110; State Habeas Exhibit
# 251. If the first responder thought in the heat of the moment that this was
possible, then a reasonable jjury'would see th'dt^^ enough time had passed before
she got outside to allow for someone to get out of the car-and;move away from.it.

Patrick's testimony regarding the sequence of events that led her outside
and to the car illustrate why it took her some time to respond. The Respondent
attempts to paint Patrick as a witness \dio saw the crash and came outside right
away, but that is not what happened. While Patrick did see the car initially
start to slide, she had her back turned to it when it crashed because she was

yelling at her son inside the house and telling him to call 911. 2/28/12 Tr.
at 296. When she turned back around to face the street, she couldn't find the
car. 2/28/12 Tr. at 296. When she stepped outside, she saw a woman (Antoine
Smith) in her front yard area and asked her if she was alright and if she had
28
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been in the car that crashed. State Habeas Exhibit # 251; 2/28/12 Tr. at 282.

Ihen she saw where the woman was looking, directed her gaze that way, and finally

saw the car up against the tree. From there, she '*walk[ed] quickly" across the
street and got to the car. 2/28/12 Tr. at 284.

Clearly, Pamela Patrick isn't the "magic witness" who can put a lid on the
petitioner's claim of actual innocence.

The Respondent also makes much of Patrick supposedly seeing Crockett's feet

"in the driver's window" and where the other witnesses saw Crockett when they
responded. As for the "feet in the window" description, that is not what Patrick
testified to. She testified that Crockett's feet were "level with the window,"
still inside the car, not touching the door, and evidently resting on the top

of the driver's seat headrest— which would actually have his legs slightly
behind the window and thus out of the way of anyone trying to get in and out of
i'tt *"2/28/12 Tr. at 306-08; see also 2/28/12 Tr. at 449-450 (EMT James Dickey's
testimony describing how, notwithstanding Crockett's feet being in the same place
Patrick described them, he was able to stick his upper bocfy all the \®y into the car

via the window when he tried to reach in and help the vehicle's occupants).
Consistent with this, Patrick remembered reaching into the "big open space"
that was the driver's window aperture and touching Mr. Crockett's legs. 2/28/12
Tr. at 306, 308; see also State Habeas Exhibits # 70-71 (photos of the car with
the roof off following extrication of the victim, which serve as a good visual
reference to better understand where Patrick's testimony places Crockett
cuirved in the back window with his feet over the back of the driver's headrest).
Patrick's description is highly consistent with James Reid's, who arrived
second, right after Patrick, and saw Crockett with "roughly his \diole body"
in the back seat and "some [part] of his feet .. . up on the [driver's]
seat." 2/28/12 Tr. at 324. Moreover, when Patrick was on the phone with 911,
she referred to Crockett simply as "the one in the back seat." State Habeas
Exhibit # 429.

Speaking of James Reid, the Respondent never once mentions him by name in

his surmsiry of the prosecution's evidence— and for good reason, because Reid
completely neutralizes any damage done by the testimony of Joe Daniels, Holly

Dickson, Kolden Dickson, and Officer Buechner. See Petitioner's Memorandum in
Support of § 2254 Petition, at 9-10. Reid testified that he has a "very
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particular recollection" of the night of the accident because his boss drove the
wrecker truck that towed the accident vehicle to the fire station. 2/28/12 Tr.

at 328. Significantly, his "very particular recollection" was that Crockett,
\dio was initially unconscious when he (Reid) first arrived at the car, regained
consciousness and started to shift his position in the vehicle almost right after
Reid got there. 2/28/12 Tr. at 332. In fact, "every second he [Crockett]
became more lively," and eventually he was "thrashing about" trying to get
himself out of the wreckage. 2/28/12 Tr. at 325, 335.
Joe Daniels, Holly Dickson, Kolden Dickson, and Officer Buechner all arrived
on scene after Reid, so this means that each of them saw Crockett only after

he had started to move around inside the car. 2/28/12 Tr. at 354, 361, 373,
396. Consequently, they saw Crockett in positions that did not accurately
represent where he landed in the car immediately after the crash and therefore

had no relationship to where Crockett was sitting before the crash. In addition,
both Joe Daniels and Officer Buechner*s testimony is impeached by their prior
inconsistent statements. See Petitioner's Memorandum in Support of § 2254
Petition, at 10, 30, 110-112. When Daniels was interviewed by a defense

investigator just days after the accident, he called Crockett "the guy in the
back seat." 2/28/12 Tr. at 348-49; 2/29/12 Tr. at 552-58. And Buechner, who
arrived on scene last but testified that Crockett had his feet "under the steering
wheel," conveniently omitted that description from his original statement, which,
as the Respondent has failed to contest, was doctored by the Commonwealth so as
to remove that omission before the statement was turned over.

See Petitioner's

Memorandum in Support of § 2254 Petition, at 30, 31-32; State Habeas Exhibits
# 246-48, # 398.

In the end, only the testimony of Pamela Patrick and James Reid— the only
two Commonwealth witnesses to see Crockett in his original, unconscious position

in the back seat— can logically be relied on to provide clues as to whether
Crockett was sitting in the driver's seat when the car crashed. A reasonable
jury would more likely than not find their testimony to support a reasonable doubt.
THE DEFENDANT'S STATEMENTS TO POLICE

The last piece of the Commonwealth's trial evidence that the Respondent
leans on to argue the relative insignificance of the petitioner's new evidence is,
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of course, the petitioner's incriminating statements to police. See Motion to
Dismiss, at 24-24; 28-29. To remind the Court, the petitioner's most harmful
statements were the differing responses as to who was in the car with him and
the confused question, "I mean, did I hit someone or I mean?" See Petitioner's

Memorandum in Support of § 2254 Petition, at 11; State Habeas Exhibits # 250,
430. In the petitioner's actual innocence presentation, he submitted new
evidence undermining these statements, including an affidavit from a neuropsychologist \dio studied the case and was left with significant concerns about

their voluntariness and reliability. See Petitioner's Memorandum in Support

of § 2254 Petition at 35r37,. 10CM)7> State Habeas Exhibit # 411. This~neuropsychologist,
Dr. John Fabian, found himself convinced that Mr. Crockett's memory was
significantly affected by his condition at the time of his statements. State
Habeas Exhibit # 411, p.4. The Respondent ripostes that Fabian's affidavit

should'not be considered in the actual innocence inquiry, and in the alternative,
that it does not deserve any weight. See Motion to Dismiss at 19-20. The
Respondent's arguments don't hold water.
First, it is altogether proper to consider evidence raising valid scientific
questions about the reliability of statements that the petitioner alleges should
not have been admitted at trial. Supreme Court precedent makes that abundantly
clear:

"Ihe habeas court must riHke its deteminatLcxi concemiiTg the petitioner's

imocenoe in li^t of all the evidence before it, iir.lirtirg tiiat aJJeged to

have been illegally aMtted (but wLth due regard to ary unreliability of it). ...
Schlupv. Delo, 513 U.S. 298, 328 (1995) (internal quotation marks and citations
emitted).

In the wake of this easy-to-understand instruction, multiple district courts
facing Schlup claims have considered evidence whose purpose was to undermine the

reliability of statements made by the defendant that were used against him at
trial. For example, this Court in Williams (Dick) v. Brown, Case Nos. 3:09cv769

and 3:10cv505 (September 26, 2016 opinion, E.D. Va. Richmond Division) took
under advisement how the questionable, coercive police tactics used to obtain
the defendant's statements rendered those statements unreliable. See Williams,
at "4. The Court also considered research on false confessions generally in

arriving at its conclusion that the defendant's statements were just that—
false.

See Id.

In similar fashion, the federal court for the Southern District of New York
recently considered an affidavit from one Dr. Saul Kassin, a social psychologist,
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regarding how the same kind of questionable police interrogation tactics seen

in Williams created the risk of causing a young and vulnerable petitioner to
falsely confess. See Bryant v. Thomas, 2017 WL 3328241 at ">''14 (S.D. N.Y. 2017)

("Kassin's observations raise questions about the petitioner's guilt . . . and
. . . raises the specter of falsity as to the content of the petitioner's
confession").

At least two other habeas courts have also considered evidence

impeaching the defendant's own statements in an actual innocence review. See, e.g..

Brown v. Singletary, 229 F.Supp.2d 1345, 1356-58 (S.D. Fla. 2002); and Floyd v.
Cain, 2016 WL 6216141 (E.D. La. 2016).

All this demonstrates why the Respondent's position that "impeachment evidence"
can never constitute "new reliable evidence" under Schlup is an untenable one.

See Motion to Dismiss at 19-20. More to this point, though, is the litany of
actual innocence cases where impeachment evidence has not only been considered

by the courts, but has actually formed the nucleus of successful Schlup claims—
including in the Fourth Circuit. See, e.g., Wolfe v. Johnson, 565 F.3d 140, 169-

170 (4th Cir., Va. 2009) (reversing district court judgment on whether evidentiary
hearing should have been granted based in part on recantation evidence); Hash v.
Johnson, 845 F.Supp.2d 711, 728-732 (W.D. Va. 2012) (considering recantation
evidence in actual innocence inquiry); and Teleguz v. Pearson, 689 F.3d 322,
328, 330 n.5, 331-32 (4th Cir., Va. 2012) (rejecting Commonwealth's reliance on
Calderon v. Thompson, 523 U.S. 538 (1998)— which the Respondent in Crockett also
cites— for the proposition that impeachment evidence cannot be considered under

Schlup, and finding that the testimony of Teleguz's recantation witneses was
"closely linked to [his] assertion of actual innocence"); see also, e.g.,
Spence v. Superintendent, 219 F.3d 162, 171-72 (2nd Cir., 2000) (evidence
impeaching victims' identification and credibility); Souter v. Jones, 395 F.3d
577, 593-94 (6th Cir., 2005) (expert pathologist's recantation of original
incriminating opinion); Munchinski v. Wilson, 694 F.3d 308, 335-36 (3rd Cir.,
2012) (impeachment evidence can form the basis of actual innocence claim if it
contradicts the prosecution's theory of the case); and LeTemps v. Secretary,
114 F.Supp.3d 1216, 1222-1225 (M.D. Fla. 2016) (DNA expert testimony impeaching
prior DNA expert's conclusions).

This list could run on for days, but the point has been made. The petitioner's
so-called "impeachment evidence" in this case that undermines his statements to
police is highly relevant because it cuts right to the core of guilt or innocence,
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as any confession or incriminating statement made by the defendant does. See

Arizona v. Fulminante, 499 U.S. 279, 292 (1991) (the defendant's admissions are

"probably the most probative and damaging evidence that can be admitted against
him"). If, at the time of his statements to police, the petitioner was truly
suffering from amnesia brought on by intoxication and a traumatic brain injury
as he alleges and as Fabian opines, then that would contribute significantly to

a reasonable doubt because it would pierce a pivotal part of the Commonwealth's
case. This is especially true where the statements were the Commonwealth's
go-to evidence in opening and closing arguments. See Kyles v. Whitley, 514 U.S.

419, 444 (1995) (value of evidence to state's case is demonstrated by reliance
on that evidence in closing argument); 2/27/12 Tr. at 211-12; 3/1/12 Tr. at
886-89, 896.

Turning to the substance of Dr. Fabian's affidavit, the Respondent complains
that Fabian "states his conclusions only in general terms" and that those
conclusions are unreliable because he did not interview the petitioner. The

Respondent further argues that Fabian's conclusions are unreliable because the
field of psychology can, as he sees it, always produce an expert who is willing
to say whatever the petitioner wants. See Motion to Dismiss at 20-21. These

arguments miss the mark. Dr. Fabian's conclusions were by no means general.
He studied Mr. Crockett's case, reviewed a great deal of witness testimony and

other evidence, and formed specific opinions about Mr. Crockett's state of mind
during questioning. See State Habeas Exhibit # 411. Dr. Fabian clearly and

expressly concluded that Crockett's recall was significantly affected by his
condition at the time he spoke to police. See State Habeas Exhibit # 411, p.4.

Taken as true, this erodes the incriminating value of Crockett's statements and
fits with his claim of actual innocence.

The statements were not an admission

of guilt; they were the product of a man who genuinely could not recall what
had happened, who he had been with, or who was driving his vehicle when it-

crashed. See 2/29/12 Tr. at 758-768 (Crockett's testimony on police statements).
As far as the attacks on Dr. Fabian's credibility are concerned, the
Respondent essentially asks the Court to reject his findings simply because he

works in the field of psychology, where experts "frequently disagree." Motion
to Dismiss at 20. On this record, that is ridiculous. Fabian's opinion is
squarely rooted in the facts and science. He carefully compared Crockett's
behavior following the accident, his statements to police, and his recollection

of that night, to the scientific research on the effects of excessive alcohol
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intoxication and traumatic brain injuries on neurocognitive functioning, and he
found that Crockett's mental faculties were "compromised" by those factors during
the interrogation. State Habeas Exhibit #411,p.4. If the Court has any inkling,
however, as the Respondent suggests, that Dr. Fabian might be some two-bit
"psychiatric expert [] who [could be hired to] reach a favorable conclusion,"
then the only resolution would be to call a hearing \diere Fabian's conclusions
can be extensively explored and tested by the parties.

The same goes, too, for the Respondent's complaint that Fabian's opinion
cannot be credited because he did not interview Crockett.

See Motion to Dismiss

at 19, 21. Fabian and Crockett both tried to do a personal interview, but prison

officials blocked them from doing it. See State Habeas Exhibits # 1, p.19; # 396;
# 411, p.3. Crockett then moved both the trial and appellate state habeas courts
to strike down that barrier, to no avail. See Motion for Further Factual

Development (filed in state trial court) (attached as Federal Habeas Exhibit # 6);
and Petition for Appeal to the Supreme Court of Virginia, at 35 (attached as
Federal Habeas Exhibit # 9). To the extent that Crocfett's Schlup claim relies
on Dr. Fabian's affidavit, this Court should not reject the affidavit for an
alleged deficiency that is wholly attributable to the state. Rather, if there
is any question about the validity of Fabian's opinions on account of the lack
of an interview— which there shouldn't be since Fabian himself remarked on how

the evidence alone was sufficiently compelling for him to draw his conclusions—
then the only remedy would be for the Court to order such an interview in advance
of any hearing on the issue. See State Habeas Exhibit # 411, p.3 (Fabian remark).
Ultimately, if Fabian would testify credibly and as the petitioner alleges,
he would provide a reasonable jury with convincir^g scientific evidence that Mr.

Crockett's confused police statements reallybwere borne of a blackout after all.
This, in turn, would undercut their reliability as evidence of guilt and strike
a glancing blow to the Commonwealth's case. A hearing, therefore, should be
held to resolve any questions about the reliability or weight of Fabian's
opinions.

Perliaps even more important than Fabian's affidavit is the evidence in the
record ignored by the Respondent that definitively proves Crockett's amnesia

at the time of questioning. See Petitioner's Memorandum in Support of § 2254
Petition, at 36-37, luO-103. That is, \iien Officer Fitz Wallace interrogated
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Crockett in the hospital, Crockett told Wallace at one point that he didn't even
remember being handcuffed. See State Habeas Exhibit # 414, 431. Wallace
responded that he had been handcuffed for fighting with police; but even after

Wallace's reminder that night, at no point throughout the case did Crockett
ever recall being handcuffed. See Petitioner's Memorandum in Support of § 2254
Petition, at 37.

Crockett's total lack of recall on this point is best demonstrated by
his silence at counsel's pretrial argument of his motion to suppress on
Miranda-custody grounds. Counsel argued to the trial court that Crockett

"was not handcuffed, but was medically confined, if you will . .

5/23/11

Tr. at 11, yet Crockett neither spoke up to the court nor to his attorney

to correct the record. Crockett had spoken up before in court dui^ng
counsel's arguments on the voluntariness of hisTStatementsv 6/29/;tz Tr. at

56, so he didn't keep quiet out of meekness; instead, he didn't say anything
about the cuffs because he genuinely did not remember them. Had he remembered,
obviously that fact would have greatly strengthened his Miranda claim, so the

only explanation for his silence

his amnesia. Let's go ahead and put

that Issue to sleep right now: Crockett definitely experienced amnesia
after the accident. The undisputed evidence on habeas is that he did not

recall anything about the use of handcuffs until Wallace's post-conviction
interview took place. See Respondent's Exhibit #11, pp. 28-29; compare
State Habeas Exhibits # 414, 431 (Officer Wallace's 2015 interview discussing
how the first thing he did, before starting the interrogation of Crockett,
was remove his handcuffs, thus precipitating the exchange about how Crockett

didn't know he was cuffed) with 2/29/12 Tr. at 759-761 (Crockett's 2012

trial testimony discussing how his "memory picks up" with Wallace "telling
[him] he was going to conduct an interview" and how "the first few minutes"
of the interrogation "are still pretty foggy"). Any reasonable jury knowing
that Crockett was legitimately amnesiac, as the evidence shows, would assign
little, if any weight to his statements, and therefore be much more receptive
of evidence of another driver.

CONCLUSION

On the whole, the Commonwealth's case is now but a vestige of its former
self. Taking all of the evidence in the light most favorable to the petitioner,
as the Court must under FRCP 12(b)(6), there is little meaningful prosecution
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evidence left to stand against the petitioner's trial evidence and his newlypresented evidence. A reasonable jury today would look at the Commonwealth's
case and refuse to find it so "overwhelming" as to foreclose a reasonable doubt
as to who was driving the car. On the contrary, it would find the Commonwealth's
case tenuous at best. Not only would a reasonable jury put little stock in

Crockett's statements; it would also question the reliability of Smith's
observations as the lone eyewitness, and it would see that there was enough
time before neighbors responded for someone to flee the scene. In addition,

a reasonable jury would see that only James Reid's and Pamela Patrick's
observations of Crockett's initial unconscious position in the back seat of
the car have any bearing on where he was seated before the accident.
All tallied, that would leave the Commonwealth with the befuddled remarks

of an amnesiac, an eyewitness who can't rule out a fleeing driver, ample time
and cover for that driver to make an escape, and a defendant who was first

found in the car in a position that was more consistent with him having been
in the back seat before the crash than it was with him having been the driver.

There's little chance that such a porous body of evidence could suffocate a
reasonable doubt in the face of the new seat belt evidence from Dr. Pape and

Ron Kirk— especially when that evidence is placed side by side with the

petitioner's exculpatory trial evidence and his other new evidence, to which
we now turn.

"" The Rest of the Petitioner's Evidence, Old and New, Further
Establishes a Reasonable Doubt, and the Respondent's Attacks
On That Evidence Fail

'' *

Apart from the evidence that has already been discussed, the petitioner's

actijai innocence presentation also underscored a substantial body of evidence
that supports a reasonable doubt and incriminates Jacob Palmer in particular
as the real driver on the night of the accident. The Respondent in his

answer contests the significance and reliability of some of this evidence,
but he also ignores large portions of it. Nevertheless, he cannot escape the
cumulative magnitude of it all.
TRIAL EOTESGE. POINTING TO A THIRD PERSON

One piece of evidence the defense focused on at trial was the jacket
that was found on the scene of the accident some distance away from the vehicle.
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See Petitioner's Memorandum in Support of § 2254 Petition, at 13; State Habeas
Exhibits # 56-57. Mr. Crockett testified at trial that the jacket was his,

but because the evidence proved that neither Crockett nor Korte were wearing
a jacket at the time of the crash, and because Crockett testified he recalled

someone asking him for a jacket just before getting into the car to leave the
party, the defense argued that the jacket must have been left behind by a third
person who wore it while in the car with Crockett and Korte but discarded it

as he fled. See Petitioner's Memorandum in Support of § 2254 Petition, at 13;

3/1/12 Tr. at 875-76. Now, for the first time in this case's ten years, the
Respondent has offered a competing explanation by arguing that "it is far more
plausible that the jacket was thrown out of the rear window when the window
was shattered in the crash."

Motion to Dismiss at 23 n.l5.

This Johnny-Come-Lately reasoning cannot be so quickly credited. If things
were that simple, or if there were any actual evidence to support this theory,
the Commonwealth would have nipped it in the bud at trial. See Browning v. Baker,

875 F.3d 444, 464-65 (9th Cir., 2017) (rejecting respondent's last-minute
competing explanation for suppressed exculpatory evidence because it "is pure
speculation [and] [tjhe prosecution had the opportunity to offer at trial

evidence [refuting the petitioner's point], but either chose not to do so
or did not have such evidence," and concluding "[w]e cannot now assume that
such evidence exists") (citing Miller-El v. Cockrell, 537 U.S. 322, 345 (2003)).
Furthermore, the Respondent's argument doesn't make sense in light of
the fact that there were a number of items we know were in the back of the

car but did not fly out despite their being heavier and therefore more likely
to do SQ.:with the momentum generated by the crash. For example, there was
at least one other jacket, a sweatshirt, a basketball, and soccer cleats in
the back of the car. See State Habeas Exhibits # 63-64, 66-67, 74-75; 2/29/12
Tr. at 623, 752. Yet, none of these items flew out like the other jacket

supposedly did. See Browning, at 465 (proceeding to review evidence in the
record and finding that the respondent's new explanation for the exculpatory
evidence was likely to be rejected by a reasonable jury).
In any event, the jacket doesn't have to conclusively show a reasonable
doubt all on its own. The point is that it would at least be likely to

perplex and therefore contribute to a reasonable doubt. If nothing else,

it is just as plausible that a fleeing driver would have wanted to shed
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himself of Crockett's jacket--which would have been evidence of his

involvement in the accident--as it is that the jacket was the only item of
several to fly out the back window.

Though ignored by the Respondent, other trial evidence showed that it
would have made no sense for Crockett and Korte to go to the store without
a third person.
at 13.

See Petitioner's Memorandum in Support of § 2254 Petition,

That is, neither Crockett nor Korte had any money on them that

night with which to buy anything from the store in the first place.
2/28/12 Tr. at 511; 2/29/12 Tr. at 741, 801; 3/1/12 Tr. at 883-84.

See
This is

highly significant, for it is not disputed that the purpose of leaving the

party was to go to the store.

See 2/29/12 Tr. at 662, 741-43, 768-770.

The car left the party at around 11 pm, 5/25/11 Tr. at 79, and it crashed
approximately fifteen minutes after that following a route that would have
taken it back to the party.

See Petitioner's Memorandum in Support of §

2254 Petition, at 8, 12; State Habeas Exhibit # 433.

returning from a quick trip to the store.

Doubtless, it was

So why would Crockett and Korte

go to the store alone, without any means to purchase anything?
Tr. at 883-84.

The answer is simple: they wouldn't.

See 3/1/12

A third person who

actually had money was an absolute necessity to accomplish the purpose of
the trip, and that's what the evidence established at trial.

More

reasonable doubt.

JEREMY STAFFORD'S AFFIDAVIT

The Respondent also ignores the newly-presented affidavit of Jeremy
Stafford.

See State Habeas Exhibit # 422.

A few days after the accident,

Stafford was working at the Hardee's drive-thru when one Shaka Valley, who

had been at the party, told Stafford that "Cameron and two others left the
party to get some beer."

State Habeas Exhibit # 422.

This information

about three people being in Crockett's party is reliable because Stafford
heard it at a time before Crockett was released from jail, and therefore,

before anyone from the defense even spoke a word of third-person
involvement.

See Petitioner's Memorandum in Support of § 2254 Petition, at
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19.

Just as well, even though getting beer wasn't Crockett's objective, it

is easy to see how Valley could have known they were going to the store and
just assumed it was for beer.

It was, after all, a party.

If Stafford and/or Valley were to testify credibly and consistently
with this affidavit, it would further support a reasonable doubt.
adds yet another reason for a Schlup hearing to be called.

This

See, e.g.,

Wolfe V. Johnson, 565 F.3d 140, 169-170 (4*^^ Cir., Va. 2009) (reversing

district court's denial of a Schlup hearing because it made a premature
credibility determination and erroneously rejected new evidence just
because it contained hearsay).

EVIDENCE POINTING TO JACOB PALMER

This leaves us with the elephant in the room, which is the expansive
body of evidence pointing to Jacob Palmer as the third person and real

driver in this case.

The Respondent has tried to wish the elephant away by

ignoring what was presented at trial to this effect and by dismissing out
of hand the new evidence against Palmer that the jury did not get a chance
to see.

This won't do.

In all, the Palmer evidence convincingly shows

that he was definitely involved in Crockett's and Korte's trip to the

store; that he left the party at the same time they did; that he returned
to the party hours later acting suspiciously; that he has changed his story

every time he has spoken to someone about the accident; that he lied about
where he was at the time of the accident; that he lied about how he first

foxmd out about the accident; and that he confessed to his girlfriend
during Crockett's first trial.

See Petitioner's Memorandum in Support of §

2254 Petition, at 7-8, 11, 13-14, 19-26.

Had a reasonable jury known all

this, reasonable doubt would have been unshakeable--especially in
conjunction with the testimony of Dr. Pape and Ron Kirk.

At trial. Josh Reddy testified that Crockett, Korte, and Palmer were

all together at the party that night.

See 2/29/12 Tr. at 659-660.

According to Reddy, just before 11 pm. Palmer walked over to him from where
Crockett and Korte were standing and "ask[ed] [him] personally if [he]
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needed anything from the store, that Cameron and Jack were going to the
store."

5/25/11 Tr. at 79; 2/29/12 Tr. at 662; State Habeas Exhibit # 389.

It was "just at that time that the three of them [Crockett, Korte, and

Palmer] disappeared" from the party.
662.

5/25/11 Tr. at 80; 2/29/12 Tr. at

Palmer's phone records confiinned that he left the party no later than

11:06 pm, and he stayed gone for hours.

2/29/12 Tr. at 778, 781-82, 785-

86.

Witness Ammerrell Barretto heard Palmer say he was "going for a
smoke" before he left.

State Habeas Exhibit # 385.

Later, when Palmer

eventually returned to the party, Barretto took notice.
671-72,

See 2/29/12 Tr. at

Barretto testified that Palmer came back "acting really like weird

and sketchy," "breathing kind of heavy," and "asking about Cameron and
Jack."

2/29/12 Tr. at 673.

Building on this foundation of trial evidence, the petitioner on
habeas presented evidence of Palmer's inconsistent and demonstrably false
statements in this case, as well as evidence of his confession.

Petitioner's Memorandum in Support of § 2254 Petition, at 19-26.

See

Much like

the Respondent totally ignores the testimony of Josh Reddy and Ammerrell
Barretto, he does not address the substance of this evidence, either,

saying only that, "evidence that is merely impeaching, rather than
exonerating, does not constitute new reliable evidence under Schlup."
Motion to Dismiss at 19.

We have already proven, however, that evidence of an impeaching
character can constitute new reliable evidence under Schlup.

32, above.

See Pages 31-

This is because there is some evidence that may be impeaching

in nature but nonetheless cuts to the broader issue of whether the

petitioner is innocent.

The Respondent cites Calderon v. Thompson, 523

U.S. 538 (1998) to support his position, but this is an argument that has
already been rejected by the Fourth Circuit.
F.3d 322, 330 n.5 (4'^'^ Cir., Va. 2012).

See Teleguz v. Pearson, 689

In Calderon, the petitioner's new

evidence was the definition of "mere impeachment evidence," because all it
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did was "undermine[] the credibility of the witnesses who testified against
him by showing that they were generally dishonest and had more prior
convictions than they had admitted to at trial."

Teleguz, at 330 n.5.

The

Calderon court called this evidence "a step removed from evidence
pertaining to the crime itself."

Calderon, at 563.

As the Fourth Circuit

in Telequz further observed:

"Critically, the petitioner in Calderon made 'no appreciable
effort to assert his innocence of the murder.' Here, by contrast,
Teleguz has presented evidence of two of this three accusers'
recantations, calling into question the only direct evidence linking
him to Sipe's murder. And this new evidence is closely linked to
Teleguz's assertion of actual innocence." Telequz, at 330 n.S
(quoting Calderon, at 560).
This goes to show that even "impeachment" evidence can be considered
so long as it speaks to something beyond the general credibility of a

prosecution witness and has some bearing on the question of innocence.

In

this case. Palmer's inconsistent and incriminating statements don't just
show that he is a random individual who just happens to be devoid of all

credibility.
day one.

Rather, he is the man who Crockett has been accusing since

The fact that he keeps changing stories, has offered false

exculpatory statements to investigators for both sides, and has confessed

to his girlfriend, raises a deeply disturbing question as to whether he was
in fact the driver as Crockett has said for so long.

That kind of evidence

is absolutely relevant under Schlup.

Supreme Court precedent shows as much, and in a powerful way.

On

remarkably similar facts, the Court in House v. Bell, 547 U.S. 518 (2006)
granted a Schlup claim--indeed, the only Schlup claim the Court has ever

granted--that was based in large part on evidence tending to show that the
same third party the petitioner accused at trial was the killer after all.
See House, at 548-553.

That case is worth comparing to Crockett's in

detail.

In House, the petitioner claimed at trial that the victim's husband
was the real killer.

See House, at 530, 548.
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