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marginal evidence showing that House might not have been the killer; the
prosecution's case, meanwhile, was ^^circumstantial, but quite strong."
Id., at 530, 533.

The only evidence at trial to support the allegation

that the victim's husband was the killer consisted of a couple instances of
spousal abuse on the husband's part.

See Id., at 548.

At a hearing in the district court. House adduced more evidence
pointing to the victim's husband.

For one. House presented evidence that

the spousal abuse was not just incidental, but regular and ongoing.

Id., at 548.

See

One witness described House as saying "he was going to get

rid of that woman one way or another."

Id., at 549.

Another witness

described seeing the husband "backhand" the victim on the night of the
murder.

Id.

House also presented evidence of the husband's attempt to create a
false alibi for himself on the night of the murder.

See Id.

In addition,

the husband gave a false exculpatory statement to police regarding where he
was at the time of his wife's death.

See Id., at 550-51.

The truth of

where he was showed he had the opportunity to commit the crime.

See Id.

Most importantly. House also presented testimony from two women who
were both lifelong acquaintances of the husband.

Both witnesses heard the

husband confess to unintentionally killing his wife.

See Id., at 549-552.

According to these women, the husband came to a gathering at their house
around the time of House's trial, seemingly quite intoxicated, and told
them about how he had hit his wife, causing her to fall and hit her head
and die.

See Id., at 549-550.

One of the women tried to go talk to the

sheriff's deputies about what she heard but they told her to go talk to
someone else.

See Id., at 550.

The other woman, who was only nineteen

years old at the time, testified that she never went to authorities because
she was scared and didn't think anyone would believe her.

See Id.

Both

witnesses neglected to push the issue because they thought that matter was
all over until they later learned that House's case had been reopened,
prompting their testimony before the habeas court.
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The House court rejected the district court's conclusion that the

confession witnesses weren't credible because they waited for years to
officially come forward.

See Id., at 551.

Instead, the Court found it

sufficient that they offered plausible explanations for the delay.

See Id.

The court also found it particularly compelling that "the record

indicate[d] no reason why these two women, both lifelong acquaintances of
[the husband], would have wanted either to frame him or help House.

Id.

Finally, the court remarked on how the women's allegations against the
husband were not the sort of eleventh-hour affidavit vouching for a

defendant and incriminating a conveniently absent suspect. . . ."

Id., at

552.

The similarities between the evidence in House showing that the
husband might have been the killer and the evidence in this case showing
that Jacob Palmer might have been the driver are striking.

Actually, the

evidence against Palmer might even be more damaging.

House had little at trial to suggest the husband was the killer
except a vague history of spousal abuse.

Here, by contrast, Crockett

presented substantial evidence showing Palmer's involvement in the events
surrounding the accident.

Crockett's trial evidence showed that his

liaison at the party was none other than Jacob Palmer.

Crockett and Palmer

arranged by phone to meet at the party, and Palmer led Crockett and Korte

up to the party when they arrived.

See 2/29/12 Tr. at 734-36, 784.

The

co-host of the party. Josh Reddy, saw Crockett, Korte, and Palmer all

standing together at the party before Palmer approached him and asked him
what he wanted from the store.

Habeas Exhibit # 389.

the party.

See 2/29/12 Tr. at 659-660, 662; State

And immediately following that, all three men left

See 2/29/12 Tr. at 662, 778.

On this evidence, it is harder to

believe that Palmer didn't leave with Crockett and Korte than it is to
believe he did.

It is no mere coincidence that Crockett and Korte met

Palmer at the party, that they were all seen talking together, that Palmer
asked the co-host of the party what he wanted from the store, and that
Crockett, Korte, and Palmer all disappeared right after that.

Are we

really to believe Palmer was so intimately involved in Crockett's and
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Korte's trip to the store and left when they did, but that he went
somewhere else?

Please.

Ammerrell Barretto's testimony only inflammed the suspicion at trial.
The party was just a mile or so from both the accident scene and Palmer's

house, so it isn't hard to imagine how Palmer could have fled the scene,
gone to his house to clean up, and then returned to the party acting so odd
that it left an indelible impression on Barretto's memory.

If Palmer was

involved in the accident, that would certainly explain why his breathing
was labored, why he was overly concerned with Crockett and Korte's
whereabouts, and why he was acting so "weird and sketchy" when he came
back.

2/29/12 Tr. at 671-73.

On habeas, both House and Crockett greatly fortified their respective
claims of actual innocence as it related to third-party guilt.

House

bulked up his evidence showing that the victim's husband was not just an
occasional abuser, but rather a serial one.

House also presented evidence

of the husband's "suspicious behavior" in the form of his false statements
to police and his efforts to create a false alibi.

In the Crockett case.

Palmer's behavior was just as suspicious, if not more so.

His

inconsistencies, for one, are legion.

See Petitioner's Memorandum in

Support of § 2254 Petition, at 20-22.

Palmer has waffled back and forth

multiple times regarding whether he ever left the party that night, and if
so, where he might have gone and what he might have done.

Furthermore, he

has changed his story on different occasions when it comes to how he first
learned of the accident.

Piling it on, he has told an ever-evolving

narrative as to his stated knowledge of why Crockett and Korte left the

party:

Palmer has gone from saying that they left because they wanted to

go to the store, but he didn't know what for; to saying they left to get a
"dutch" (or blunt) to smoke; and then to saying that they left to get him
(Palmer) a dutch to smoke.

And in a peculiar twist. Palmer volunteered,

without being asked, that Crockett would never let anyone else drive his
car, that he always wore his seat belt, and that he wouldn't be surprised
if he jumped into the back seat after the impact.
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Continuing with the similarities, just as the husband in House gave
false exculpatory statements, so too did Palmer.

See Petitioner's

Memorandum in Support of § 2254 Petition, at 22-23.

When he told the

prosecutors in two pretrial interviews that he stayed at the party all
night, never left, and spent the night there, that was a lie.

We know from

Reddy, Barretto, and Palmer's own phone records that he left at the same

time Crockett and Korte did and that he was gone for hours.

Palmer also

told two different lies about how he first found out about the accident,

both of which were betrayed, again, by his phone records.

And when Palmer

changed his story after the first trial to say that he might have left the
party to take a girl to her house to sleep with her, that was a lie, too,
as his phone records once more revealed.

These aren't just little fibs; they are Palmer's efforts, just as the
husband in House, to give false exculpatory explanations for his actions
and whereabouts which, if credited, would clear his name.

incriminating evidence.

That is serious

Rest assured, had Crockett or House tried to do

that, the prosecution in their respective cases would have had a field day

howling to the jury that their false exculpatory statements were surefire
evidence of a guilty conscience.

See, e.g., Henry v. Poole, 409 F.3d 48,

65 (2"^^ Cir., 2005) {it is axiomatic that false exculpatory statements are
circumstantial evidence of guilt with independent probative force).

In another, and perhaps the most important, parallel to House,
Crockett has presented the accounts of two women with knowledge of Palmer's

confession to his girlfriend.
2254 Petition, at 24-26.

See Petitioner's Memorandum in Support of §

Elizabeth Wales, who was friends with neither

Crockett, nor Korte, nor Palmer, testified that she overheard Palmer making

an admission in school to his then-girlfriend Nicole Vaughan right around
the time of Crockett's first trial.

Wales heard Palmer talking about the

case when he mentioned "Jack" and said, "I thought I killed them both."

Palmer added that he "just got free," that he "got away with his own
crime," and that he was "just going to live his life like he had done

nothing."

Shortly after Wales heard this, Nicole Vaughan turned around and

told her best friend Tori Miranda about Palmer's confession.

45

Vaughan told

Case 3:18-cv-00139-MHL-RCY Document 19 Filed 06/01/18 Page 51 of 94 PageID# 779

Miranda that Palmer "was involved and that he was driving the car."

Tori

Miranda, whose affidavit reiterates her positivity about what she heard and
her willingness to testify to it, did not know Crockett or Korte, either,
but was friends with Jacob Palmer.

Similar to House, then, neither Wales nor Miranda had any reason to
lie for Mr. Crockett. In fact. Tori Miranda was Nicole Vaughan's best
friend and admittedly a friend of Jacob Palmer's.

If anything, it was

against her interests to tell the defense what she knew because getting
Palmer in trouble could have deeply affected her best friend as well as the
relationship the two women shared, not to mention Miranda's friendship with
Palmer.

This sort of relationship dynamic was a significant factor in the

House decision, where the witnesses had more reason to help the husband
than they did House.

Also like House, where the two confession witnesses heard the

husband's admissions while together at a gathering, what Wales and Miranda
heard were two inextricably linked, closely related events.

See

Petitioner's Memorandum in Support of § 2254 Petition, at 25-26.

The House

witnesses described hearing the husband's confession at the time of House's
trial; Wales described hearing Palmer's confession at a time that appeared
to be right after Crockett was found guilty in 2011 but before a mistrial
at sentencing was announced the next day, which would explain why Palmer
thought he had "just got free."

It was evidently right after that when

Nicole Vaughan flipped on her boyfriend and confided in her best friend
about what he had told her.

Thus, like the witnesses in the House case,

the interconnectedness of Wales and Miranda, as well as the timing of what

they heard, bolster the reliability of their testimony.

Finally, where the Supreme Court in House found it significant that

the accusation against the husband wasn't just some convenient last-minute
finger pointing at a dead or absent alternative suspect, the same is true
here.

Mr. Crockett has always said that Jacob Palmer was the driver, and

Palmer is still in Virginia Beach, living and working and very much
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available to be subpoenaed.

He averted testifying at trial, much to

Crockett's chagrin, but as the husband was in House, Palmer should be front
and center now at a Schlup actual innocence hearing.

See House, at 552.

There is absolutely no way that Crockett's claim of actual innocence can be
fairly rejected without first hearing from Jacob Palmer and the other

witnesses involved in the statements he has made throughout this case.

See

House, at 549-552 (considering hearsay statements made by the husband); and
Wolfe V. Johnson, 565 F.3d at 169-170 (reversing district court's refusal
to grant a Schlup hearing because it erred by making premature credibility
determinations and refused to consider hearsay statements).

Considering

the gravity of the allegation that Cameron Crockett has been in prison
these past six-plus years for Jacob Palmer's crime and the evidence to
support it, it would be a travesty of justice to decide the actual
innocence claim without giving Mr. Crockett the chance to call Palmer and
put him on display as the spineless, lying coward he says he is.

See

Petitioner's Memorandum in Support of § 2254 Petition, at 45-47-

Jacob Palmer's account of events and his credibility lie at the very
heart of this matter.

If Cameron Crockett is innocent, it is because Jacob

Palmer was the driver; and if Jacob Palmer is innocent, it is because

Cameron Crockett was the driver.

Therefore, the credibility contest

between the two is crucial to the outcome of the case.

Crockett has

already told his story and stands willing to testify again^, but what of
Palmer?

Does he have any reasonable explanation for the many

inconsistencies in his chameleon's narrative?

Does he have any way to

explain why he lied about his whereabouts and activities around the time of

^ The Respondent in his answer attacks the petitioner's reliance on his own
affidavit to support various facts relating to Palmer in his claim of actual
innocence.

See Motion to Dismiss at 17-18.

But if the Court looks closely at

each contested fact cited by the Respondent, every single one is supported not
just by the petitioner's affidavit, but by other independent evidence as well.
Moreover, the petitioner's testimony is not to be flatly rejected just because it
is "self-serving." Rather, as this Court has itself demonstrated, the
petitioner's statements and behavior are to be judged on a case-by-case basis.
See Petitioner's Memorandum in Support of § 2254 Petition, at 43-47 (citing
Williams (Dick) v. Brown, Case Nos. 3:09cv769, 3:10cv505 (E.D. Va. Richmond Div.

Sept. 26, 2016 order) at page 37 of 45); see also 2/29/12 Tr. at 718-822
(Crockett testimony); accord Lopez v. Miller, 915 F.Supp.2d 373, 416 (E.D. N.Y.
2013); and Pola v. United States, 778 F.3d 525, 535 (6"^ Cir., 2015).
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the accident, or why he lied about how he first learned of the accident?

Can he credibly deny being the driver, or did the prosecution avoid calling
him at trial and lie to the jury in closing argument about their prior
knowledge of Crockett's allegations against him because they knew from
their interviews with Palmer that he could not^?

See Petitioner's

Memorandum in Support of § 2254 Petition, at 14, 34-35.

There is only one

way to find out the answer to these pressing questions, and that is by

putting Palmer on the stand and finally, after all these years, exposing
him to the light.

In the end, if the petitioner's factual allegations on this issue
prove true, they would strongly support a reasonable doubt.

Another jury

viewing the evidence in this case would already know from Josh Reddy's and

Ammerrell Barretto's testimony that Palmer was closely involved in the trip
to the store, that he left simultaneously with Crockett and Korte, and that
he was behaving very suspiciously when he came back to the party hours
later.

If, in addition, a reasonable jury knew that Palmer was lying to

investigators for both sides in a constantly changing story about the night
of the accident, they would find him incredible and seriously question
whether he was doing all of that because he was trying to cover up the fact

that he really was the driver.

See, e.g., Stanley v. Hartley, 465 F.3d

810, 814 (7*^^ Cir., 2006) ("had the jury thought [the alternative suspect
as alleged by the defendant] a liar and possibly the murderer, Stanley
would have had a decent shot at acquittal"); and Kyles v. Whitley, 514 U.S.

^ The Respondent also tries to say that Palmer's statements can't be considered
because he didn't sign them or otherwise vouch for them. See Motion to Dismiss
at 18-19. But as with the prior inconsistent statements of any testifying
witness. Palmer's statements (save the confession) are not offered as evidence of
their truth, but to show that the witness made different statements at different

times, affecting his credibility. Moreover, the vast majority of Palmer's
statements came in interviews with the prosecution, and one with the defense.
See Petitioner's Memorandum in Support of § 2254 Petition, at 20. So clearly,
they are reliable to the extent that they establish Palmer said what he said.
See Lopez v. Miller, 915 F.Supp.2d at 405 (rejecting argument that unsworn,
unsigned statements were "unreliable" because there was "no compelling reason to
conclude [the witness] did not actually provide the statements . . . or that the
statements were fabricated without her permission, or that she was somehow
pressured into providing false statements . . . [so] the court finds them
reliable to the extent they establish that [the witness] provided multiple
inconsistent accounts . . . [which is] a fact that undermines her credibility").
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419, 445 (1995) (discussing how the alternative suspect, "Beanie," "could

not have said anything [on the stand] of any significance without being

trapped by his own inconsistencies").

If the same jury also heard the

testimony of disinterested witnesses Elizabeth Wales and Tori Miranda, they
would find their testimony reliable, compelling, and mutually reinforcing.
Putting the whole picture together, it is next to impossible to believe a
reasonable jury wouldn't most likely have a reasonable doubt about whether
Palmer might have been the driver.

CONCLUSION

To be sure, the evidence against Palmer should strike any reasonable
juror as unsettling.

But as was said in House, that evidence doesn't

either conclusively nail Palmer or exonerate Crockett.

See House, at 552.

It doesn't need to, though--not on its own, nor alongside all the other
evidence in the case.

Rather, the question is whether, assuming the

petitioner's allegations to be true, a properly instructed jury would
probably have a reasonable doubt based on all the evidence in the case.

This is important to keep in mind, for the Respondent tries to isolate each
piece of new evidence from the other in arguing that Schlup has not been
satisfied here.

To the Respondent's credit, maybe the Palmer evidence in isolation,
like its relative in House, would be insufficient to meet the Schlup

gateway standard.

See House, at 552.

Maybe even the same is true of, say.

Dr. Pape's seat belt opinion standing by itself.

But what happens when all

the evidence in the Crockett matter, old and new, incriminating and

exculpatory, comes together to form one landscape?

How would a reasonable

jury react to Dr. Pape's testimony, plus Ron Kirk's testmony, plus Dr.
Fabian's testimony, plus the Palmer evidence?

And how would all that

exculpatory evidence sit with a prosecution case that has been thoroughly
undermined and a defense case at trial that already encouraged a reasonable
doubt?

Perhaps the real question is, how could a reasonable jury not have

a reasonable doubt today?

The evidence clearly does not exclude the
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reasonable hypothesis of innocence that Palmer was the belted driver.

Thus, as in House, "had the jury heard all the conflicting testimony, it is
more likely than not that no reasonable juror viewing the record as a whole
would lack reasonable doiibt."

Id., at 554.

For all the reasons stated above, a Schlup hearing should be granted
in order to:

(1)
(2)

Explore the full extent of Dr. Pape's testimony and clarify any
ambiguities in his report;
Clarify any ambiguities in Ron Kirk's testimony;

(3)

Allow Dr. Fabian to interview Mr. Crockett and then testify as
to the full extent of his findings;

(4)

Explore Jeremy Stafford's affidavit;

(5)

Develop Jacob Palmer's testimony and version of events, if he
does not plead the Fifth;

(6)

Develop the testimony of Elizabeth Wales, Nicole Vaughan, and
Tori Miranda; and

(7)

Further develop Mr. Crockett's testimony, if necessary.

PART

TWO:

lAC-SEAT

BELT

CLAIM

The Petitioner's CLAIM II alleges that trial counsel was ineffective
for failing to investigate and present Dr. Pape's testimony about the
driver's side seat belt having been in use at the time of the crash.
Petitioner's Memorandum in Support of § 2254 Petition, at 57-74.

See

The

Supreme Court of Virginia found counsel deficient on this claim, but the
Respondent argues that this Court should overturn that finding and rule
that counsel performed adequately.

See Motion to Dismiss at 34-37.

The

Respondent also argues that the Supreme Court of Virginia's decision on the
prejudice prong was not unreasonable under AEDPA.
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37-39.

For the reasons that follow, the Respondent's arguments fail, and

counsel should be held constitutionally ineffective on this claim.

PART II(A):

COUNSEL WAS DEFICIENT

The § 2254 petition takes the position that this Court should apply
the same AEDPA deference to the state court's pro-petitioner ruling on
deficiency that it would to a pro-state ruling on the same issue.
Petitioner's Memorandum in Support of § 2254 Petition, at 58.

See

The

Respondent counters that the Court should simply review this component of
the ineffectiveness claim de novo, citing Daniels v. Lafler, 501 F.3d 735,

740 (6*^^ Cir., 2007).
be held to apply here.

Daniels, however, is distinguishable and should not
Moreover, the logic supporting the Respondent's

argument is flawed and therefore ought to be rejected.

* *

AEDPA Deference Should Be Applied to the State Court's Pro-Petitioner
Ruling on the Deficiency Prong * *

If the Respondent seeks to overturn the final decision of a state's
highest court as to a component of a claim, such as the deficiency
component of Strickland, he should be held to a standard identical to the
petitioner's when he has to do the same.

See generally Burdine v. Johnson,

87 F.Supp.2d 711, 718 (S.D. Tex. 2000) {"Equal justice under the law in
American jurisprudence mandates that the same principles and rules be
applied to a criminal defendant as to the entity of the state"); and
McQuiggin v. Perkins, 133 S.Ct. 1924, 1934 (2013) ("equitable principles
have traditionally governed the substantive law of habeas corpus").

Applying different standards of review to the state on one hand and to the
petitioner on the other for the same issue--the review of state court

judgments sought to be overturned--would be fundamentally unfair.

The

public policy implications of such a double standard, moreover, could prove
harmful to how federal habeas is perceived.

The optics would suggest to

the common person that § 2254 review is just a rigged game where the state,
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with the advantages of all its resources and trained personnel, receives
favorable treatment on the same subject that the petitioner, totally
outmanned and outgunned, does not.

A catch-22 of this kind would also be

inconsistent with the history of treating pro-petitioner state-court
determinations with the same level of deference as those afforded the

state.

See Burden v. Zant, 498 U.S. 433, 436 (1991) (applying to a pro-

petitioner factual finding the presumption of correctness traditionally
applied to pro-state determinations).

If the Court reaches the opposing conclusion that all pro-petitioner
state-court rulings will receive no deference and will instead be reviewed

de novo, it will have the effect of rendering such favorable rulings
totally meaningless and make it as if the state court never made a ruling
on the issue at all.

Compare with Wiggins v. Smith, 539 U.S. 510, 534

(2003) (where state court did not rule on a Strickland prong, that prong is
reviewed de novo in federal court).

That cuts too deep against the very

purpose of AEDPA to be an acceptable outcome.

AEDPA was designed to put

the state court's decision at the center of federal review.

See Cullen v.

Pinholster, 131 S.Ct. 1388, 1399 (2011) ("our cases emphasize review under
§ 2254(d)(1) focuses on what the state court knew and did").

The outcome

on federal habeas for claims adjudicated on the merits in state court is
now dependent on whether the state court's decision was "unreasonable."

This structure of review was meant to advance the interests of finality and
comity.

And with comity being a principal ratonale, respect for state

court decisions is a chief tenet of the new federal habeas regime.

Thus,

the spirit and intent of AEDPA strongly support the contention that all
state-court judgments should be afforded the same level of deference,

whether pro-petitioner or pro-state.

The rule to be applied here, then, is that the Supreme Court of
Virginia's deficiency-prong ruling should be given the benefit of the doubt
unless the Respondent can show it to actually be objectively unreasonable.
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He has not attempted to make such a showing^, so the Court should rule that
AEDPA deference forecloses any finding that counsel was not deficient.

The Daniels case relied upon by the Respondent doesn't support a
different conclusion.

In Daniels, the petitioner alleged that his Sixth

Amendment right to counsel of his choice was violated when the trial court
replaced his court-appointed attorney with another one when the first one's
negligence frustrated the judge.
{6^^ Cir., 2007).

See Daniels v. Lafler, 501 F.3d 735, 738

The state court denied Daniels's claim because it

"believed that Daniels had acquiesced to the replacement of [the first
attorney] and that the trial court had good cause to replace [him]."
Daniels, at 739.

In dicta, however, the state court made a hypothetical

comment regarding the ultimate Sixth Amendment question of whether an
indigent defendant relying on court-appointed counsel has a right to
counsel of his choice.

See Id., at 739-740.

This hypothetical remark

favored Daniels because it evinced the state court's belief that an

indigent defendant did have such a right.

See Id.

Reaching a different

conclusion on § 2254 review, the Sixth Circuit found it to be clearly

established federal law that indigent defendants do not have such a right.
See Id.

The Sixth Circuit therefore went on to apply de novo review in

denying Daniels's claim.

Daniels is inapposite here for a number of reasons.

First, it did

not involve a Strickland claim, so the context is different.

More

importantly, though, the state court in Daniels never actually made a
ruling in the petitioner's favor that the federal court could conceivably
have "deferred" to in the first place.

The state court's discussion of the

law underlying the Sixth Amendment issue, which was where the pro-

petitioner language was found, was nothing more than a mere dictum; it was
not a holding of the court.

By contrast in Crockett, the Supreme Court of

Virginia squarely ruled on the deficiency prong and held that counsel was

indeed deficient, giving the federal court an actual holding to work with.

^ The Respondent argues that counsel was not deficient, but as the Respondent

himself acknowledges in his answer, unreasonablness under Strickland is not the
same as unreasonableness under AEDPA.

See Motion to Dismiss at 33.
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In addition, even if the Daniels state court's pro-petitioner remark had
been a ruling, it would not have been entitled to deference anyway because
it was contrary to federal law, as the Sixth Circuit found.

Compare with

Panetti v. Quarterman, 551 U.S. 930, 953-54 (2007) (once a state court

ruling is found to be an unreasonable application of, or contrary to,
federal law, federal review is de novo).

Thus, Daniels is easily

distinguishable and has no bearing on the situation in this case.

* *

Even If Review is De Novo, Counsel Must Still Be Found Deficient

*

Assuming for the sake of argument that Daniels applies and review of
the deficiency prong is de novo, the Court must still find counsel
deficient.

First, the Supreme Court of Virginia's factual findings on the key
contested issue at the heart of the seat belt claim are dispositive of the
issue of counsel's performance.

In pertinent part, the court found:

"The record, including Crockett's habeas exhibits, demonstrates

that although counsel pursued the possibility of obtaining an expert
to inspect and test the seat belt in hopes of presenting the expert's
testimony at trial to support the theory that the driver was belted
while Crockett, according to witnesses, was not, counsel ultimately
elected not to pursue this evidence. Counsel claimed he made this
decision because the expert was unavailable and because he was
concerned any such evidence might be inadmissible accident
reconstruction evidence.

However, the affidavits of disinterested

witnesses, Alan Donker, counsel's investigator, and Paul Lewis, Jr.,
a biomedical engineer, show that for unknown reasons, counsel simply
failed to follow up with Lewis to have the seat belt examined before
Crockett's second trial." Supreme Co\n:t of Virginia Order at 7.
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These are crucial findings.

The court acknowledged that counsel had

made a decision to pursue the seat belt investigation'', and it expresslydetermined that trial counsel's proclaimed justification for not completing
the investigation--that is, Paul Lewis's unavailability and counsel's
subsequent tactical decision not to pursue the test any longer--was not

credible and that the petitioner's factual allegations were^.
petitioner credibility determination commands respect.

That pro-

See, e.g., Wilson

V. Ozmint, 352 F.3d 847, 858 {4'^'' Cir., S.C. 2003) ("for a federal habeas

court to overturn a state court's credibility judgments, the state court
error must have been stark and clear") (citing Marshall v. Longberger, 459
U.S. 422, 434 (1983)).

In digesting the Supreme Court of Virginia's opinion, three key
factual findings are evident: (1) counsel made a decision to pursue the

seat belt investigation; (2) Paul Lewis was available and counsel just
failed to follow up; and (3) contrary to counsel's claims, his failure to

complete the investigation was not based on the tactical considerations he
claimed they were.

See Townsend v. Sain, 372 U.S. 293, 314-15 (1963);

Strong v. Johnson, 495 F.3d 134, 141 (4'^'^ Cir., 2007) (findings of fact can
be identified from the state court's opinion, even if "implicit," provided
that the fact-finder's view of the facts is plain from the opinion or
because of other indicia).

It is obvious here that the state supreme court

made a finding of fact that Paul Lewis was available and that counsel's
failure to bring the investigation to fruition was not the result of a

tactical decision supposedly stemming from Lewis's alleged unavailability.
See Wood v. Allen, 130 S.Ct. 841, 851, 852 n.l, 853 (2010) (state court's

determination of whether counsel's decision was strategic or tactical is a
determination of fact).

If the court thought the contrary on either

^ As the Respondent points out, the trial court on habeas also found that counsel
"diligently pursued the possibility of obtaining the services of an expert to
analyze the seat belt mechanism." Motion to Dismiss at 35 (citing Respondent's
Exhibit #13, at 25-26).

^ The petitioner had alleged in the trial court and on appeal that Lewis remained
available and that counsel's "justifications" for not investigating were just
post-hoc rationalizations of his unreasonable fail-ure to follow through with the
investigation. See Respondent's Exhibit # 11, at 34-39; Petitioner's Federal
Habeas Exhibits #7-9.
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matter, it most certainly would not have ruled in the petitioner's favor on
deficiency.

These findings of fact are entitled to the same presumption of
correctness that would attach to those made in favor of the state.

See

Burden v. Zant, 493 U.S. 433, 436 (1991); see also 28 U.S.C. § 2254(e)(1)

("In a proceeding instituted by an application for a writ of habeas corpus

by a person in custody pursuant to the judgment of a state court, a
determination of a factual issue made by a state court shall be presumed to
be correct").

Even if the ultimate determination of the deficiency prong--

itself a mixed question of law and fact-- is made under de novo review as

the Respondent requests, these factfindings all but compel the conclusion
that counsel's performance did indeed fall outside the range of
professionally competent assistance.

Counsel's intention was to have the

seat belt examined, but, for reasons that were not strategic, he failed to
follow through with an expert who had already started to review the case

and who was available and willing to perform the examination for free®.
Accepting those as the facts, that kind of neglect is clearly deficient
under Strickland.

See Strickland v. Washington, 466 U.S. 668, 688, 690

(1984) (counsel's performance is deficient if it was "objectively
unreasonable" on "the facts of the particular case, viewed as of the time
of counsel's conduct"); see also Respondent's Exhibit # 11, at 34-39;
Petitioner's Federal Habeas Exhibits # 7-9 (all arguing deficiency at
greater length).

The Respondent has made no effort to rebut the key state-court

factual findings on this issue.

However, those factfindings have to be

rebutted by clear and convincing evidence if they are to be overturned.
See 28 U.S.C. § 2254(e)(1).

In light of the Respondent's failure to

challenge them, and considering that they are essentially dispositive of
the question of counsel's performance, the Supreme Court of Virginia's
ruling on the deficiency prong should not be disturbed.

®

State Habeas Exhibits, e.g., # 180, 241, 416 (Lewis Affidavit), 417 (Donker

Affidavit).
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Moving one final step further removed from the state court's
decision, the Respondent's arguments in support of counsel's purported
^'reasons" for his failure to investigate also fall short.

Citing counsel's affidavit, the Respondent's only argument as to why
counsel's performance was not deficient is that he "reasonably could have

feared that the Commonwealth might counter any expert testimony about the
seat belt that the defendant produced with expert testimony of its own
demonstrating that Crockett was the driver."

Motion to Dismiss at 36.

This excuse on counsel's part is patently unreasonable.

In Virginia,

expert testimony "demonstrating that [the defendant] was the driver" is
completely inadmissible in a criminal case because it speaks to the
ultimate fact at issue.
109 (2003).

See, e.g.. Askew v. Commonwealth, 40 Va. App. 104,

If counsel based his decision on this logic, then his

performance was textbook unreasonable because it was based on a striking
ignorance of the law.

See, e.g., Hinton v. Alabama, 134 S.Ct. 1081, 1089

(2014) (calling counsel's failure to know the law fundamental to his case
"a quintessential example of unreasonable performance under Strickland").
Although the state trial court endorsed this excuse in its order, the
Supreme Court of Virginia flatly rejected it; and because the underlying
issue is one of trial counsel's failure to know state law, the federal

court mustn't question the state's highest court's interpretation of its
own law insofar as it bears on the federal Strickland question.

Wainwright v. Goode, 464 U.S. 78, 87 (1983).

See, e.g.,

The Supreme Court of Virginia

demonstrated its position on the state law issue when it rebuffed the
excuse, given by counsel, that was dependent on it, and this Court should
respect that state-law decision.

What is more, even if counsel's hypothetical "decision" not to
present certain evidence could be reasonable in the abstract, that does not

relieve counsel of his duty to investigate the evidence before any such
decision is made.

In other words, counsel could not possibly have made a

reasonable, fully informed strategic decision not to present certain
evidence when he hadn't even investigated it to see what it revealed to
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begin with''.

See Elmore v. Holbrook, 137 S.Ct. 3, 9 (2016) (Sotomayor and

Ginsburg, dissenting from denial of certiorari) (emphasizing it is "clearly
established [federal law] that, while fear of a prosecutor's rebuttal case
may justify a decision not to present certain mitigating evidence, it can
rarely justify a failure to investigate in the first place," and stating
further, "so even if [counsel's] fear of opening the door to damaging
rebuttal evidence could have justified a decision not to introduce
mitigating evidence, it could not have justified his failure to investigate
that evidence in the first place") (citing Williams v. Taylor, 529 U.S.
362, 396 (2000) and Rompilla v. Beard, 545 U.S. 374, 386 n.5 (2005)).

The facts and the law show overwhelmingly that trial counsel's
assistance fell below prevailing professional norms.

The time has come for

the Respondent to accept that trial counsel peformed deficiently®.

PART 11(B):

COUI^SEL'S DEFICIENT PERFORMANCE PREJUDICED THE PETITIONER

In his initial § 2254 filing, the petitioner argued that the Supreme

Court of Virginia's decision on the prejudice prong of this claim was both
an unreasonable application of federal law under § 2254(d)(1) and based on
an unreasonable determination of the facts under § 2254(d)(2).

The

petitioner argued that the state's ruling was faulty on the law under
(d)(1) because it unreasonably discounted the weight of the new seat belt
evidence and because it failed to re-weigh the totality of the evidence.

See Petitioner's Memorandum in Support of § 2254 Petition, at 70-72.

And

as for how the state court's ruling was factually unreasonable under
All of the cases cited by the Respondent in his deficiency-prong argument
speaks to decisions made by counsel regarding which witnesses to call and what
theories of the case to present.

These cases do not overcome the most

fundamental principle of Strickland, which is that the reasonableness of
counsel's decisions are contingent upon the reasonableness of the investigations
supporting them. See Wiggins v. Smith, 539 U.S. 510, 527-28 (2003).

® Although it is lost on the petitioner how this issue couldn't be easily
resolved on the record, any doiibts about the adequacies of counsel's performance
can be properly resolved at a hearing. As the Respondent would have it if we
ever get that far, review would be de novo and Cullen v. Pinholster, 131 S.Ct.
1388 (2011) would therefore be no bar to the taking of new evidence.
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(d)(2), he argued that its fact-finding process was deficient because it
ignored compelling evidence in the record establishing that Dr. Pape was
certain about the seat belt having been in use.

See Petitioner's

Memorandum in Support of § 2254 Petition, at 59-62.

The petitioner

submitted that the claim could be granted on the present record evidence
due to these errors, but he also argued that any questions about the extent
of Dr. Pape's testimony as it related to prejudice should be resolved at an
evidentiary hearing.

See Petitioner's Memorandum in Support of § 2254

Petition, at 62-63.

In his answer, the Respondent argues that the Supreme Court of

Virginia reasonably concluded expert evidence "suggesting" the belt was in
use would not be sufficient to create a reasonable probability of a
different result at another trial.

See Motion to Dismiss at 37-38.

He

also argues that the Supreme Court of Virginia was reasonable for simply

relying on the "suggests" language in Dr. Pape's report to the exclusion of
the conflicting evidence in the record showing that Pape was certain about
his conclusion.

See Motion to Dismiss at 38 n.l9.

Neither argument actually squares up face to face with either of the
petitioner's two lines of reasoning; both of the Respondent's arguments
come more in the form of mere conclusory statements.

For the reasons that

follow, the petitioner argues that relief can be granted under (d)(1) on
the current record; or short of that, that a hearing must be granted to get

to the bottom of Pape's opinion before this claim is decided.

* *

Relief Is Warranted Under § 2254(d)(1)

* *

It is clearly established federal law that state courts cannot

discount a petitioner's new evidence on a Strickland claim just because
there may be some perceived weaknesses or problems with it.

See

Petitioner's Memorandum in Support of § 2254 Petition, at 70 (citing Porter
V. McCollum, 130 S.Ct. 447, 454-55 (2009) and other Supreme Court cases)).
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This clearly established law has its roots in the original Strickland
prejudice formulation, which requires not that a certainty of acquittal be
shown, or that acquittal even be more likely than not, but only that there
be a "reasonable probability" of a different outcome.
56.

See Porter, at 455-

The adjective "reasonable" in "reasonable probability" is important.

See Kyles v. Whitley, 514 U.S. 419, 434, and it only takes one juror

changing his or her mind to satisfy the standard.
539 U.S. 510, 537 (2003).

See Wiggins v. Smith,

Hence, the Supreme Court's imperative that the

new evidence neglected by counsel not be dismissed at the first hint of a
counterargument.

See also Petitioner's Memorandum in Support of § 2254

Petition, at 71 (citing a string of cases granting Strickland relief even

though the petitioner's new experts weren't 100% certain of their
conclusions)

What is also clearly established federal law is the Supreme Court's

requirement on the prejudice prong that all the evidence in the case be reweighed in light of the petitioner's new evidence.

See Williams v. Taylor,

529 U.S. 362, 397-98 (2000) (reversing Virginia Supreme Court's

unreasonable prejudice prong ruling because it failed to re-weigh the
totality of the evidence, particularly the petitioner's trial evidence and
the evidence he introduced on habeas); see also Elmore v. Ozmint, 661 F.3d

783, 867-69 (4''^ Cir., S.C. 2011) (holding that the state court's decision
was an unreasonable application of Strickland because it failed to re-weigh
the evidence, specifically in that it "embraced the theory that the only
evidence that mattered was the evidence incrimianting Elmore"); and Gray v.
Branker, 529 F.3d 220, 234-240 (4*^^ Cir., N.C. 2008) (holding that the

state court's prejudice determination was an unreasonable application of

^ See also. Smith v. Jenkins, 609 Fed.Appx. 285, 294 (6^^ Cir., 2015) ("Dr.
Christofides testified she could not determine with any level of medical
certainty that [the victim's] diabetic condition [rather that the petitioner's
assault] would have absolutely led to his premature death. But all of this is
besides the point; Dr. Christofides presented an alternative theory of causation,
supported by the record, that casts serious doiibt on the state's theory and based
on which a reasonable jury could have found Smith not guilty of manslaughter");
and Bryant v. Thomas, 2017 WL 3328241 at *17 (S.D. N.Y. 2017) ("while Bryant's
blood type evidence would not have been conclusively exculpatory, it nevertheless
would have been significant" because it "would have forced the prosecution [into
a tougher argument]").
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Strickland because, in failing to re-weigh the totality of the evidence, it
"failed entirely to mention any of the mitigating evidence presented at
trial . . . and improperly discounted the mitigation evidence that could
have been introduced on sentencing").

In the present case, the Supreme Court of Virginia undoubtedly failed
to perform the "re-weighing" exercise required by clearly established
federal law, and in so doing, it unreasonably discounted Dr. Pape's report.

The following was the entirety of its prejudice ruling:

"Dr. Pape's report however only * suggest[ed]' the driver's seat
belt was in use at the time of the crash based on 'cupping' on the
belt. Thus, based on this report, it cannot be said there is a
reasonable probability the result of the proceeding would have been
different had this evidence been obtained and admitted before the

jury."

Supreme Court of Virginia November 3, 2017 Order at 7-8.

Notably, the petitioner contends in his (d)(2) argument (addressed

later) that the state supreme court unreasonably determined the facts when

it clung simply to the word "suggests" in the report and omitted any
consideration of other evidence, in the report and elsewhere, establishing

that Dr. Pape was positive to a reasonable degree of engineering certainty
about the belt being in use.

Notwithstanding that, and yet even just

confining the prejudice analysis to the report as the Supreme Court of
Virginia did, it still unreasonably applied Strickland.

Needless to say,

the ruling cited above contains no discussion whatsoever of the

petitioner's trial evidence, nor does it attempt to weigh how Pape's report
might have fit with that evidence.

This is not the "demanding,"

"objectiv[e]" prejudice inc[uiry required by Strickland, as the Fourth
Circuit has stated in interpreting it.

Gray v. Branker, 529 F.3d at 237.

To this point, nowhere in the state court's opinion does it discuss
trial evidence such as: (1) Josh Reddy's testimony; (2) Ammerrell

Barretto's testimony; (3) Jacob Palmer's phone records; (4) the
circumstantial evidence showing Crockett and Korte couldn't have gone to

the store to buy anything without a third person who had money; (5) the
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position in which Pamela Patrick and James Reid first found Crockett
unconscious in the back seat/back window area of the car; (6) the testimony
of all responding witnesses that they had no idea what happened at the

particularly dark scene in the roughly 1-5 minutes it took them all to get
there; (7) the impeachment of Antoine Smith; (8) the jacket left on the
scene of the crash; (9) the evidence impugning the police investigation; or

(10) the evidence undermining Crockett's statements to police^®.

Plain and simple, with all these omissions, it cannot be said that a
"re-weighing" of the evidence took place here.

Yet, even if we were to

make a stretch and import the state's prejudice-prong discussion on the

IAC-Miranda claim (p.5 of SCTVA order) to the seat belt claim^^, the state
court still didn't re-weigh the-totality of the evidence.

Rather, just

like in Williams, Elmore, and Gray, it emphasized strictly what it liked

from the prosecution's trial evidence supporting the conviction and failed
to mention any of the evidence supporting acquittal.

For example, the state court blindly adopted Officer Buechner's
testimony that Crockett's feet were "under the steering wheel" as the true

representation of where he was in the vehicle after the accident.

It made

no mention, however, of the testimony of Pamela Patrick and James Reid,
who, unlike Officer Buechner, got there before Crockett started to move
around inside the vehicle, and who both saw Crockett almost entirely in the

back seat/back window area of the car with "some [part] of his feet"

For a review of what each of these items of evidence and witness testimony
consists of, see Petitioner's Memorandum in Support of § 2254 Petition, at 7-8
(Reddy); 11 (Barretto); 13-14 (Palmer phone records); 12-13 (no money on Crockett
or Korte); 9 (Patrick, Reid); 9-10 (darkness; witness response time; no knowledge
what happened before arrival) ,- 14 (Smith impeachment); 13 (jacket); 14-15
(evidence inpugning police investigation); and 11, 13 (B. Coulling, F. Wallace,
Dr. Roller testimony regarding Crockett's head injuiry and evident inability to
recall the accident).

Such an importation would be dubious considering the former involves the
subtraction of prosecution evidence and the latter involves the addition of
defense evidence.

It would be even more dubious given that the state court

expressly incorporated the lAC-Miranda reasoning into its ruling on the lACVoluntariness claim (p.7 of SCTVA order) but not into the seat belt claim. We
embark on this path nonetheless to demonstrate how the state court's ruling was
unreasonable in any event.
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resting on the top of the driver's headrest-- not "under the steering
wheel."

The state court also appeared to doiibt how Crockett's body could have
been thrust upwards during the collision and supposedly thrown on top of
Jacob Palmer.

Along similar lines, the Respondent argues that it would

have been "extremely difficult, and perhaps even impossible, for a belted

driver to have escaped from under Crockett [and gotten out of the car]."
Motion to Dismiss at 38.

But these speculations fail to take into account

what the evidence actually showed at trial.

For one, no evidence was ever

presented at trial that Crockett landed "on top of Palmer"; instead, as

Patrick's and Reid's testimony shows, Crockett was entirely in the back,
with the exception of his feet being on top of the bent-back driver's
headrest.

And as has already been discussed in Part 1(b), page 29, above,

that would not have Crockett "on top of" anybody, but rather out of the way
of the "big open space" that was the driver's side window (as Patrick

described it) and that EMT James Dickey was able to stick his upper body in
and out of unobstructed as he leaned in to render aid.

Moreover,

photographs taken of the vehicle that were introduced into evidence at

trial showed how the back seat was curled upwards by the force of the

impact, making it fair to see how a back-seat occupant would have been
jostled up and about by the crash.

See State Habeas Exhibits # 70-71.

The state court tried as well to make it seem like it would have been

impossible for Palmer to get away without being seen and then later return
to the party without visible injuries.

evidence actually showed at trial.

Yet this, too, ignores what the

As we demonstrated in Part 1(b), all

the witnesses to respond to the crash-- the fastest taking about a minute-testified that they had no idea what happened at the "very dark" scene
before they got there, and Antoine Smith's observations were very much

called into question.

See Pages 25-30, above.

Furthermore, a GIS map was

introduced at trial showing the proximity of the accident site to Palmer's
house and the apartment where the party took place.
Exhibit # 10; State Habeas Exhibit #433.

See Defendant's Trial

In fact, the woods that lined

Wolfsnare Road ran right between the accident site and Palmer's
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neighborhood.

And as for where the court felt Palmer must have had some

kind of injuries on his person, it has to be pointed out that even Crockett
sustained only "minor injuries," SCTVA Opinion at 2, and in fact had no
external injuries from the accident except glass cuts on his hand from the

ensuing struggle with police.

See 2/28/12 Tr. at 448, 481.

A belted

driver seated on the opposite side of the impact would have sustained even
less harm.

See State Habeas Exhibit # 58 (driver's side intact).

Setting aside the glaring selectivity with which the Supreme Court of
Virginia discussed the evidence in the case, an objective analysis of how
Dr. Pape's report might have added to the petitioner's apparently forgotten
trial evidence demonstrates why it is reasonably probable that his report
would have altered the verdict.

Confining ourselves for the moment to just

the contents of the report, as the state court did, it is true that Pape at
one point said the cupping seen on the belt "suggested" that it was in use,
but right after that he stated, "If the seat belt was not in use during the
collision one would not expect this cupping."
pp. 2-3.

State Habeas Exhibit # 407,

Pape also added that the cupping was present even though it was

less likely to occur in a sideways collision.
407, p.2.

See State Habeas Exhibit #

Notwithstanding the "suggests" language, then, it is hard to

imagine any reasonable jury really questioning that the belt was in use,
particularly in the absence of any conflicting evidence from the
Commonwealth and in light of Pape's statement that the cupping couldn't
have occurred any other way.

Proceeding from this premise. Dr. Pape's report would have stood a
good chance of giving at least one juror enough reasonable doubt to vote to
acquit.

As we discussed at length in Part 1(b), pages 11-17, above, the

evidence at trial was crystal-clear that Crockett was not belted.

Thus,

Pape's report alone would be sufficient to trouble a reasonable jury.

Add

that, though, to all of the petitioner's trial evidence, and it is clear
that there is a substantial likelihood another jury would have a reasonable
doubt at a new trial.

See Petitioner's Memorandum in Support of § 2254

Petition, at 66-69.
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Another jury would know that Crockett and Korte planned to meet
Palmer at the party, that they were all seen there together, and that they

all left at the same time right after Palmer expressed their intention to
go to the store.

Another jury would know that neither Crockett nor Korte

had any money on them, making a trip to the store pointless unless a third
person who did have money went with them.

Another jury would know that

Palmer was behaving very suspiciously when he returned to the party a
couple of hours after the accident.

Another jury would wonder why the

prosecution hadn't called Palmer to deny the evidence against him.

Another

jury would know about the jagket left on the scene and likely have a
difficult time reconciling afeowfe how it could have gotten there if it

wasn't left by a third person.

Another jury would know that police hardly

bothered to investigate the crime, leaving potentially decisive evidence
such as the driver's side airbag shrouded in mystery and explaining how the

real driver could have gotten away with the crime.

And finally, another

jury would have -straightforward support in the record from EMT Beth
Coulling, Dr. Reuben Roller, and even Officer Wallace, to conclude that, by
all appearances, Crockett really did sustain a serious head injury and have
trouble recalling events, thus casting doubt on the reliability of his

statements'^.

See Petitioner's Memorandum in Support of § 2254 Petition,

at 66-67.

A number of courts have held that a reasonable probability of a different
verdict can be created by new exculpatory evidence despite the defendant's
confession or incriminating statements still being left to contend with,
especially when the statements were subject to c[uestion already at trial. See,
e.g., Washington v. Murray, 952 F.2d 1472, 1477-78, 1479 (4*^ Cir., Va. 1991)
(noting that the defendant's confession, while powerful evidence, was susceptible
to fair-minded questions about its probative value, and this among other thing
undermined the prosecution's case enough for the introduction of **directly
exculpatory evidence," such as "scientifically reliable forensic evidence," to be
what could change the jury's mind about the statements and create a reasonable
doubt); Baylor v. Estelle, 94 F.3d 1321, 1324 (9*^ Cir., 1996) (exculpatory semen
evidence created a reasonable probability of a different verdict even in the face
of the defendant's "strong" confession); and Bryant v. Thomas, 2017 WL 3328241 at
*17 (S.D. N.Y. 2017)(holding that even with scientific evidence that was "not

conclusively exculpatory", the petitioner's "contested confession" at the police
station couldn't foreclose a reasonable doubt because the new evidence "would

have cast doubt on [the petitioner's] entire confession, which at the time of
trial [petitioner] argued and testified was coerced").
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Dr. Pape's testimony would be the only solid scientific evidence in

the entire case.

Testimony from him about the driver's seat belt being in

use, when contrasted with where Crockett was first found unconscious and

unbelted in the back seat and his lack of any seat belt injuries after the
accident, would take all the questions raised by the trial evidence to a
whole new level.

Likewise, considering the vulnerabilities in each and

every part of the prosecution's case-- such as Antoine Smith's

unreliability, the less-than-immediate response time of the other
witnesses, and the susceptibility of Crockett's statements to an
exculpatory interpretation-- Dr. Pape's testimony would be just the right
kind of evidence to tip the scales and cause a reasonable jury to afford
the defendant the benefit of the doubt in view of all the conflicting
evidence.

This new evidence undermines confidence in the verdict and

raises sufficient concern to warrant the case being sent back to the finder
of fact for a fair trial with this crucial evidence available.

Although this conclusion should be readily apparent from the record

and even just relying on Pape's report, it must be noted that this Court's
ultimate determination of the question of prejudice is not constrained by
(d)(1).

This is because the Supreme Court of Virginia, in deciding the

seat belt claim, most definitely failed to conduct a re-weighing of all the
evidence in the case.

Where the state court never once mentioned any of

the ways the prosecution's case was impeached, let alone any of the

petitioner's trial evidence, it cannot be disputed that a re-weighing was
absent.

Moreover, it was precisely because the state court failed to re-

weigh all the evidence that it unreasonably discounted what effect Dr.

Pape's report might have had on the trial evidence as a whole, which

supported an acquittal much more so than the the court gave it credit for.
Thus, in failing to re-weigh the evidence and in unreasonably discounting
Dr. Pape's report, the Supreme Court of Virginia unreasonably applied
Strickland to the facts of this case, meaning that (d)(1) is cleared and

this Court can make the final call on prejudice de novo.

See Panetti v.

Quarterman, 551 U.S. 930, 953-54 (2007) (once a state court ruling is found

to be an unreasonable application of, or contrary to, federal law, federal
review is de novo); see also, e.g., Campbell v. Reardon, 780 F.3d 752, 772

{7*^^ Cir., 2015) (petitioner satisfied (d)(1) because the state court
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unreasonably applied Strickland; proceeding to de novo review with remand
for an evidentiary hearing in order to make a final determination on
ineffective assistance claim)

This de novo review should include consideration of the two juror
affidavits attached to the petition stating that the seat belt evidence
would have changed the verdict in the 2012 trial.

See Memorandum in

Support of § 2254 Petition, at 41-43; State Habeas Exhibits # 418, 420.

As

the petitioner has already laid out in his initial filing, Strickland
clearly contemplates that such evidence can be used in the prejudice

analysis if available.

See Memorandum in Support of § 2254 Petition, at 73

(citing Strickland, at 695).

Furthermore, multiple circuits have

considered the factfinder's statements about the evidence in the case in

the Strickland prejudice inquiry, including in cases tried by a judge as
well as those tried by a jury.

See Petitioner's Memorandum in Support of §

2254 Petition, at 73-74; Part Kb), page 22, above.

The affidavits,

therefore, are relevant; and in this case, they compel a finding of

prejudice.

To rule otherwise just turns a blind eye to the injustice

wrought by trial counsel's failure to investigate.

See 28 U.S.C. § 2243

("the court shall . . . dispose of the matter as law and justice require")

(emphasis added); Dretke v. Haley, 541 U.S. 386, 396-98 (2004) (Stevens,
dissenting) ("the unending search for symmetry in the law can cause
justices to forget about justice").

At bottom, whether prejudice is found vis-a-vis an objective review
of the record or consideration of juror affidavits, or both, relief can be
granted on this claim today.

Relief could even be granted without first

resolving the interrelated actual innocence issue, as any issues tied to
procedurally defaulted claims are supposed to be reviewed after all nondefaulted grounds for relief are rejected.

See Dretke v. Haley, 541 U.S.

There is a distinct difference between a federal court's finding that the law

was unreasonably applied under § 2254(d) and a final determination under §
2254(a) that the petitioner's constitutional rights were violated. The former
looks to the state coiirt's reasoning and result, and the latter is the federal
court's fresh review of the constitutional claim itself.

Atchison, 689 F.3d 838, 853 (7'^ Cir., 2012).
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386, 393-94 (2004}.

If, however, the Court finds that relief cannot be

granted on the Pape report alone, then the claim at least should not be

decided without further factual development as to what Pape's testimony at
trial would actually be.

This factual development is permissible and does

not run afoul of Pinholster once § 2254(d) has been overcome, which it has

here both on the (d)(1) grounds discussed above and on the (d)(2) grounds
that will be discussed in the succeeding section.

See Brumfield v. Cain,

135 S.Ct. 2269, 2276 (2015).

* * The State Court's Unreasonable Fact-Finding Procedure Under §
2254(d)(2) Clears the Way for an Evidentiary Hearing to Develop Dr. Pape's
Testimony

* *

The petitioner argues at some length in his petition that the state
courts unreasonably determined the facts under § 2254(d)(2) when it ignored
evidence in the record showing that Pape's conclusion as to the seat belt
being in use was not just "suggest[ive]", but accurate to a reasonable

degree of engineering certainty instead.
Support of § 2254 Petition, at 59-62.

See Petitioner's Memorandum in

The Respondent's only response to

this argument, contained in a footnote, is that:

"[Crockett] has not proffered an affifavit or sworn statement
from Dr. Pape to support that claim, relying instead on sentencing
counsel's proffer at the trial level and on an unsigned, \jnswom
email sent from Dr. Pape stating only that he was confident about the
conclusions contained in his report to a reasonable degree of
engineering certainty . . . [and] [ejven allowing for the possibility
that Dr. Pape might have gone further if he had been called to
testify, the Virginia Supreme Court cannot have been unreasonable for
relying on the plain language contained in Pape's report." Motion to
Dismiss at 38 n.l9.

Say what the Respondent may, his arguments are hollow and they cannot
save him from the inescapable conclusion that the Supreme Court of

Virginia's fact-finding process was unreasonable on this claim.
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First, the Respondent fails to consider how the very next sentence in
Rape's report following the "suggests" language clarifies his findings and
shows that the belt was in use.

That sentence, emphasized previously in

this Reply, states that the cupping could not have occurred on the belt
unless the belt had been in use during the collision.

Exhibit # 407, p.3; Part 1(B), page 15, above.

See State Habeas

Notwithstanding the

significance of this statement, the Supreme Court of Virginia made no
mention of it at all.

Second, the Respondent mistakenly dismisses Adrianne Bennett's
proffer as to what Dr. Rape's testimony would have been.

Ms. Bennett

proffered that Rape would testify that there is "absolutely no way that

cupping could have occurred on the lap belt but for someone being belted in
that seat belt at the time of the collision."

12/17/12 Tr. at 9; see also

State Habeas Exhibit # 410 (Bennett habeas affidavit swearing to same).
Ms. Bennett made this proffer fully expecting the trial court, which was

hearing a motion for a new trial, to allow her to call Rape to testify as
to his findings.

Therefore, anticipating that Rape would testify, Ms.

Bennett would have taken special caution to accurately represent what

Rape's testimony was going to be following her proffer.

She certainly

wouldn't have exaggerated it thinking he was about to be called.

See Amado

V. Gonzalez, 758 F.3d 1119, 1144 (9'^'^ Cir., 2014) (attorney statements in
open court are tantamount to sworn testimony).

She also made this proffer

just seven days after Rape's inspection and long before this whole
"suggests" controversy, so Rape's findings were fresher in everyone's minds
at that time than they were five years later when the Supreme Court of
Virginia looked only to the cold report to make a call on his testimony.
All this being said,• the Supreme Court of Virginia still made no mention of

Ms. Bennett's contemporaneous characterization of what Rape's testimony
would be--which is especially peculiar considering that it is Rape's
testimony, not his report, that the jury would hear at another trial.

Retitioner's Memorandum in Support of § 2254 Retition, at 60 (citing
Wiggins v. Smith, 539 U.S. 510, 536 (2003)).
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Third/ the Respondent rejects the significance of Dr. Rape's email
confirming his professional certainty about the belt having been in use. He
rejects it simply because Rape didn't sign it or swear to it.

But even the

Respondent himself admits that Rape did write the email by describing it as
"sent by Dr. Rape."

Motion to Dismiss at 38 n.l9.

should be no dispute that the email is real.

Consequently, there

As we have discussed, the

email itself was sent by Rape in the midst of discussing the possibility of
providing a supplemental affidavit, so he had to know and expect that his
statements, whether eventually notarized or not, would be subject to
judicial review.

See Rart 1(B), page 11, above.

reliable evidence.

The email is therefore

Nonetheless, the Supreme Court of Virginia did not

mention it at all.

It would be one thing if the Supreme Court of Virginia considered all
the evidence listed above and decided all the same to rest simply on the

"suggests" language in Rape's report.

Maybe then the Respondent could

argue with a straight face that the Supreme Court of Virginia's fact-

finding process was reasonable.

But no; here we have a complete failure to

mention, much less address, crucial evidence in the record which, if true,

would require relief on the Strickland claim.

The Respondent argues that "even allowing for the possibility that

Dr. Rape might have gone further if he had been called to testify, the
Virginia Supreme Court cannot have been unreasonable for relying on the
plain language contained in Rape's report."

Motion to Dismiss at 38 n.l9.

This, however, totally misses the point of what it means to have an
unreasonable fact-finding process, for it is precisely because there was

such a distinct possibility Rape would have gone further that the state
court's failure to consider the ignored evidence and resolve the question

of Rape's level of certainty constitutes an unreasonable determination of
the facts.

See Miller-El v. Cockrell, 537 U.S. 322, 346-47 (2003) (holding

the state court's fact-finding process unreasonable in part because it "had
before it, and apparently ignored, testimony [supporting the petitioner's
Batson claim]"); see also Gray v. Zook, 806 F.3d 783, 791-92 (4*^^ Cir. Va.
2015) (citing Miller-El to state that "where a state court apparently

70

Case 3:18-cv-00139-MHL-RCY Document 19 Filed 06/01/18 Page 76 of 94 PageID# 804

ignores a petitioner's properly presented evidence, its factfinding process
may lead to an unreasonable determination of the facts under § 2254(d)(2)";

later stating that the federal court must look to the entire state court

opinion in judging whether it ignored certain evidence, with the

implication being that if the evidence is not referred to anywhere in the
opinion and there are no other indicia of ackowledgment, then the evidence
was ignored and the fact-finding process was unreasonable); and Taylor v.

Maddox, 366 F.3d 992, 1006-1008 (9'^'^ Cir., 2004) (stating that while a
factfinder "might [ultimately] discount [probative evidence] . . . no
rational factfinder would simply ignore it," and further clarifying that
"[w]hat goes for juries goes no less for judges.

In making findings, a

judge must acknowledge significant portions of the record, particularly

when they are inconsistent with the judge's findings . . . failure to take
into account and reconcile key parts of the record casts doubt on the

process by which the finding was made, and hence the correctness of the
finding").

All this is not necessarily to say that the Supreme Court of Virginia

should have granted relief right away on the evidence it had before it.

It

bears reiteration that it is the fact-finding process that was objectively
unreasonable.

As was stated in Taylor, above, there is no way the Supreme

Court of Virginia could have just blatantly ignored the evidence speaking
to Pape's degree of certainty in arriving at a decision as to that precise
issue.

There is no question that Bennett said what she said in her

proffer, nor is there any question that Pape said what he said in his
email; and if those statements are true and accurate representations of

what Pape's testimony would be at another trial-- as the nature of each
shows they were-- then Pape's testimony would no doubt create a reasonable

probability of acquittal.

The evidence was never disputed at trial that

Crockett wasn't belted, so Pape's professional certainty about a belted
driver would throw the whole case into disarrary for the prosecution.

Not

even the Respondent contests that Pape's opinion, if as certain as the

ignored evidence shows, would create a reasonable probability of acquittal.
Given, then, how the ignored evidence was thus dispositive of the claim, no
reasonable finder of fact could have outright failed to even acknowledge
its existence.

Faced with evidence presenting the real likelihood that the
71

Case 3:18-cv-00139-MHL-RCY Document 19 Filed 06/01/18 Page 77 of 94 PageID# 805

belt was certainly in use, the Supreme Court of Virginia's fact-finding
process was patently unreasonable for failing to resolve the apparent
conflict between that evidence and the use of the word ^^suggests" at one
point in the report.

Further supporting this conclusion is an established body of case law
stating that the character of the state's fact-finding process has a
bearing on its reasonableness.

See, e.g., Sharpe v. Bell, 593 F.3d 372,

378 (4'^^ Cir., N.C. 2010); Lambert v. Blackwell, 387 F.3d 210, 239 (3^^^
Cir., 2004) ("the extent to which a state court afforded a petitioner

adequate procedural means to develop a factual record-- whether the

petitioner was afforded a 'full and fair hearing,' to put it in the
parlance of the pre-AEDPA statute-- may well affect whether a state court's

factual determination was 'reasonable' in 'light of the evidence presented

in the state court proceeding'"); Perez v. Rosario, 459 F.3d 943, 950 (9*^^
Cir., 2006) (holding that factual determinations are reasonable so long as

the paper record conclusively resolved the issue or the petitioner's
contested allegations were incredible).

Here, the state courts allowed for

no process by which the true extent of Pape's testimony could have been
developed.

Because the evidence before the state courts showed, if nothing

else, that such factual development was necessary to an intelligent
decision on the claim of ineffectiveness, the failure to permit it was
unreasonable and impinges on the state's fact-finding processes.

Along these same lines. Supreme Court case law suggests that the
deference owed to factual findings made by state appellate courts, rather

than by trial courts in the first instance, is contingent upon certain
criteria.

That is, deference applies if (1) the appellate factfinding was

based on a review of the trial court record; (2) the parties were given an

opportunity to be heard by the appellate court and the issue received
plenary consideration; and (3) the appellant, in lieu of remand to the
trial court, requested that the appellate court determine the factual
issue.

See Sumner v. Mata, 449 U.S. 539, 546 (1981); see also R. Hertz &

J. Liebman, Federal Habeas Corpus Practice and Procedure, Sixth Edition
(2014 supp.), § 20.3[d] n.86; and Brian R. Means, Federal Habeas Manual
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(2016) § 3:76.

The appellate factfinding at issue here does not meet these

criteria.

First, the Supreme Court of Virginia's review clearly didn't consider
the whole trial court record, as we have already shown.

parties were not heard on the "suggests" issue.

Second, the

The issue never arose in

the trial court after Crockett alleged Pape's analysis constituted "proof
of a belted driver."

Neither the Respondent nor the habeas court differed

and said Pape's analysis only amounted to "suggest[ing]" a belted driver.
Respondent's Exhibit # 11, pp. 13, 34, 41 (emphasis added).

Then, on

appeal, Crockett specifically stated without challenge that Pape's analysis
was to a reasonable degree of engineering certainty.

Exhibit # 9, p.11.
out this issue.

See Federal Habeas

Ergo, the parties never actually got a chance to hash

The Supreme Court of Virginia just took it up on its own

and decided it not only without further input from the parties, but without
any consideration of the evidence in support of Crockett's factual
allegation, which was the sole, uncontested word on the issue on appeal.

And finally, because the issue was not in dispute, the petitioner certainly

did not request the appellate court to resolve it in lieu of the trial
court resolving it.

Taking these things into consideration, the lack of

consistency with the Sumner criteria demonstrates even further why the
state supreme court's factual finding on this issue was unreasonable.

All relevant factors considered, it is clear that the state supreme

court's fact-finding procedure was unreasonable under (d)(2).

It totally

ignored critical evidence and refused to acknowledge or resolve an apparent
conflict that was determinative of the outcome of the claim.

To make

matters worse, it did so without giving the parties the chance to even

brief the issue.

This defective fact-finding process clears the path to de

novo review and a hearing where Pape's testimony can at last be fully

explored.

See Brumfield v. Cain, 135 S.Ct. 2269, 2276 (2015).
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Court doesn't grant relief on this claim on the (d)(1) grounds discussed

previously, granting a hearing is what it must do instead^"^.

PART

THREE:

MIRANDA

AND

VOLUNTARINESS

CLAIMS

The Respondent takes the position in his answer that CLAIMS III & IV
(the petitioner's Miranda and Voluntariness claims, respectively) are
defaulted.

See Motion to Dismiss at 7-8.

He says specifically that the

habeas court held the claims to be defaulted and the Supreme Court of

Virginia on appeal did not disturb that ruling.

This defense fails,

however, because the Supreme Court of Virginia clearly addressed and ruled
on the merits of the Miranda and the Voluntariness challenges when it dealt
with the prejudice prongs of the interrelated claims that counsel was

ineffective for failing to pursue those challenges.

This preserves the

Miranda and Voluntariness claims for proper federal review.

Being thus ripe for review, the Court must analyze the merits of the
claims.

For the reasons stated in the § 2254 Petition, the petitioner was

in custody and his statements were involuntary, and the Supreme Court of
Virginia's rulings to the contrary were objectively unreasonable.

See

Petitioner's Memorandum in Support of § 2254 Petition, at 80-92; 95-107.
Furthermore, as Part III(C) will show, those errors were not harmless, so

they require habeas relief.

As a final alternative route to a hearing, it must be noted that the

Respondent in his answer never disputed the legal validity of the petitioner's
contention that, even in the absence of a showing of unreasonableness under §
2254(d)(1) or (d)(2), a hearing could still be granted without violating
Pinholster so long as it is just to reconstruct evidence that was already

presented to the state courts.

See Petitioner's Memorandum in Support of § 2254

Petition, at 62-63 (Citing three post-Pinholster cases).
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Ill(A):

THE ISSUES WERE PRESERVED FOR FEDERAL REVIEW

The Supreme Court of Virginia's ruling on the Miranda issue was as
follows:

". . . the Court holds Crockett has failed to establish

prejudice under Strickland because he has not shown a reasonable
probability the motion to suppress on Miranda grounds would have been
granted had coxmsel adequately investigated and presented it. Under
Miranda,

[quoting at great length the Miranda-custody review standards,
including a citation to Miranda and the Fifth Amendment as well as a
long list of factors bearing on the custody inquiry] . . .

Applying these principles, the record demonstrates Crockett was
not subject to custodial interrogation by Wallace during the first
interview in the hospital. Therefore, Miranda warnings were not

necessary.

While the evidence Crockett obtained post-conviction

shows that an officer handcuffed one of Crockett's hands to a

backboard at the crash scene before he was placed in an ambulance,
and he remained handcuffed when he arrived at the hospital, this was
because he had been combative at the scene (during which he may have
struck an officer) and needed medical treatment for possible

injuries.

Additionally, while several officers went to the hospital

and were there when Wallace arrived, no evidence shows they were

* guarding' Crockett or were present in the emergency room trauma bay
when Wallace questioned Crockett. Moreover, Crockett's habeas
exhibits show that before any questioning, Wallace told Crockett
there was no need for him to have the hancuffs on and uncuffed

Crockett, who said he did not even know he had been handcuffed. In
addition, Crockett claimed he did not even recall what happened.

There is nothing in the record to support that the police detained
Crockett, physically restrained him, or engaged in any incidents of
formal arrest at that time. Additionally, the audio recording of the
first interview, which lasted only six minutes, shows that while
questioning Crockett, Wallace did not raise his voice, spoke in a
normal and non-threatening tone, and merely asked questions aimed at
determining what had happened. Thus, the circumstances \mder which
Crockett was questioned do not suggest that a reasonable person in
his place would have considered himself to be in police custody."
Supreme Court of Virginia November 3, 2017 Opinion at 4-5.

75

Case 3:18-cv-00139-MHL-RCY Document 19 Filed 06/01/18 Page 81 of 94 PageID# 809

In very similar fashion, the Supreme Court of Virginia's
voluntariness ruling proceeded as follows:

" . . . the Court holds Crockett has failed to establish prejudice
under Strickland because he has not shown a reasonable probability
the motion to suppress on involuntariness grounds would have been
granted had counsel adequately investigated and presented it. . . .

[quoting at length the review standards for claims of
involuntariness, with a string cite to several Supreme Court cases
and a list of relevant factors] . . .

J^plying these principles and reviewing the circumstances
surrounding Wallace's questioning, the record demonstrates Crockett's
statements were voluntarily given and his Fifth Amendment rights were
not violated. Although Crockett, a twenty-year old college student,

had little experience with the criminal justice system, had a blood
alcohol content of between .14 to .15 one half hour after the

accident, and was in the hospital, he had minor injuries (although he
briefly lost consciousness at the scene, nothing indicates he had a
head injury) and he spoke clearly, lucidly, and coherently while
answering Wallace's questions, as shown by the recording of the first
interview. In addition, when examined by the emergency room doctor,
Crockett's mood, memory, affect, and judgment were normal and he was
alert, oriented, and cooperative. He appeared in no distress,
followed all commands, and communicated properly. Indeed, Crockett's
own habeas exhibits indicate Wallace described Crockett as calm and

not belligerent and having a firm grasp on reality.

More

inportantly, there is no evidence of coercive police activity during
the questioning. Thus, there is not a reasonable probability that
the trial court would have granted the motion to suppress on

involuntariness grounds . . ."

Supreme Court of Virginia November 3,

2017 Order at 6-7.

Whichever way you color it is, it is plain on the face of these

rulings that the Supreme Court of Virginia did rule on the merits of
Crockett's Miranda and Voluntariness issues, however unreasonably as

Crockett contends.

In a Freudian slip, even the Respondent himself has

acknowledged in his answer that the merits were addressed by citing the

above rulings to support his argument that these claims are lacking merit.
See Motion to Dismiss at 7-8.

The fact that the state's highest court

reached the merits of the issue, no matter how it went about it, makes the

issue ripe for review in federal court.
76

See Ylst v. Nunnemaker, 501 U.S.

Case 3:18-cv-00139-MHL-RCY Document 19 Filed 06/01/18 Page 82 of 94 PageID# 810

797, 801 (1991) ("If the last state court to be presented with a particular
federal claims reaches the merits, it removes any bar to federal court

review that might otherwise be available").

To rule here that the Supreme

Court of Virginia did not rule on the merits of these issues, when anyone
can see that it did, would be to deny that grass is green or the sky blue.

At least five of the federal circuits have held that a claim was

preserved for federal review when it was interwoven with another claim that
received review from the state's highest court.

See, e.g., Jones v.

Gibson, 206 F.3d 946, 956 (10*^^ Cir., 2000) (finding state court's

assessment of claim that the trial judge improperly curtained crossexamination in the course of deciding claim of ineffective asssitance

constituted an adjudication on the merits); and Albrecht v. Horn, 485 F.3d

103, 116 (3^^ Cir., 2007) (holding that state court's examination of claim
of instructional error in the context of the prejudice prong of an
ineffectiveness claim was sufficient to constitute an adjudication on the

merits); see also, e.g., Odem v. Hopkins, 192 F.3d 772, 775-76 (8*^^ Cir.,
1999) (petitioner exhausted Brady claim even though the issue was contained
solely within an ineffectiveness claim); Dando v. Yukins, 461 F.3d 791,
796-97 (6'^'^ Cir., 2006) (where petitioner's request for an expert claim and
ineffectiveness claim based on counsel's failure to pursue a duress defense
were "inherently intertwined," both were exhausted); and Sturgeon v.

Chandler, 552 F.3d 604, 611-12 (7*^^ Cir., 2009) (rejecting petitioner's

argument that due process competency claim was not adjudicated on the
merits because it was reviewed under an ineffectiveness claim).

These cases further demonstrate that it will be wholly appropriate
and correct for this Court to hold that the petitioner's CLAIMS III & IV

were adjudicated on the merits in state court and are therefore proper

siobjects for § 2254(d) review.

The Court's next step is to assess whether

a constitutional violation did in fact occur.
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III(B);

THE STATE COURTIS RULINGS ON THE MIRANDA AND VOLUNTARINESS CLAIMS

ARE OBJECTIVELY UNREASONABLE UNDER AEDPA

Because the Respondent plants his flag on the default defense, he

does not substantively address the petitioner's arguments as to why the
Supreme Court of Virginia's rulings on the Miranda and Voluntariness claims
are objectively unreasonable under AEDPA.

Instead, he simply states that

those claims are without merit and refers back to the state court ruling.

See Motion to Dismiss at 7-8.

In light of the Respondent's failure to

address the petitioner's arguments, the petitioner stands on those reasons

as they were articulated before.

See Petitioner's Memorandum in Support of

§ 2254 Petition, at 80-92; 95-107.

The petitioner would particularly like to draw the Court's attention
to his arguments on the Miranda claim, which is very compelling and the
more clear-cut between it and the Voluntariness claim.

Among other crucial

errors of law and fact, the Supreme Court of Virginia committed an

egregious legal error on the Miranda claim when it applied a rule of law
that was "contrary to" Supreme Court precedent, and it did so in such a way
that the error itself is beyond the realm of reasonable disagreement.

That

is, the state court made Mr. Crockett's subjective perception of his

situation a relevant and significant factor in the custody analysis.
Petitioner's Memorandum in Support of § 2254 Petition, at 83-84.

it was a key reason for denying the Miranda claim.
Virginia November 3, 2017 Opinion at 4.

See

Indeed,

See Supreme Court of

Supreme Court law, however,

provides that the petitioner's sxibjective perception is never relevant to
the custody inquiry.

See J.D.B. v. North Carolina, 131 S.Ct. 2394, 2402

(2011); see also United States v. Hashime, 734 F.3d 278, 285 (4*^'^ Cir., Va.
2013).

Consequently, the Supreme Court of Virginia's decision was

"contrary to" clearly established federal law under § 2254(d)(1), clearing

the way for this Court to review the Miranda claim de novo.
Quarterman, 551 U.S. at 953-54 (2007).

See Panetti v.

It is upon such review that the

petitioner is confident the Court will find he was denied his Miranda

rights.

See Petitioner's Memorandum in Support of § 2254 Petition, at 80-

92.
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Ill(C):

THE MIRANDA ERROR WAS NOT HARMLESS

If the Court finds Crockett's statements were obtained in violation

of Miranda and/or were involuntary, then relief must be granted unless the
error was ''harmless."

The harmlessness vel non of the error is assessed

under the familiar Brecht^^ standard.

See Davis v. Ayala, 135 S.Ct. 2187,

2198 (2015); Wiggins v. Boyette, 635 F.3d 116, 121 (4'^^ Cir., 2011).

It is

the burden of the state to plead harmless error, and it appears here that

the Respondent has just barely done enough to invoke that defense.

See

Motion to Dismiss at 8 (citing Kotteakos v. United States, 328 U.S. 750,
776 (1946), which Brecht, at 638, adopted).

While the state does not have

the burden of proof (that the error was harmless), it does bear the burden
of persuasion.

See O'Neal v. McAninch, 513 U.S. 432, 435 (1995) (the

petitioner must prevail if "the matter is so evenly balanced that [the
federal judge] feels himself in virtual equipoise as to the harmlessness of
the error"); see also United States v. Dominguez-Benitez, 542 U.S. 74, 82

n.7 (2004) (Brecht's application of Kotteakos standard of harmless error to

collateral review assigns to the "Government . . . the burden of showing
that constitutional trial error is not harmless").

Significantly, the

Respondent has made no effort to argue how or why the admission of
Crockett's statements could have been "harmless error."

* *

Harmless Error Standards

* *

Under the Brecht/Kotteakos standard, an error is harmless if it "did

not influence the jury, or had but very slight effect," or if "the judgment
was not substantially swayed by the error."

765.

Kotteakos, 328 U.S. at 764,

Otherwise stated, "the standard for determining whether habeas relief

must be granted is whether . . . the error had substantial and injurious
effect or influence in determining the jury's verdict."

Brecht, 507 U.S.

at 623 (citing Kotteakos, at 776) (internal quotation marks omitted).
Unless "the conviction is sure that the error did not influence the jury,"

Brecht V. Abrahamson, 507 U.S. 619 (1993)
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or "if one cannot say, with fair assurance, that the judgment was not
substantially swayed by the error," then the error was not harmless and
relief must be granted.

Kotteakos, 328 U.S., at 765.

Less proof of harm

is needed to gain relief under this standard than is required to gain it on
constitutional claims judged by a "reasonable probability" standard such as
Brady and Strickland claims.

See Kyles v. Whitley, 514 U.S. 419, 436

(1995).

The focus of the inquiry is on how the error affected the trial that

actually took place, not how things might go differently at a hypothetical
new trial without the illegally admitted evidence.

See, e.g., Satterwhite

V. Texas, 486 U.S. 249, 258-59 (1988); Yates v. Evatt, 500 U.S. 391, 403-

406 (1991); and Sullivan v. Louisiana, 508 U.S. 275, 279 (1993) ("the

reviewing court [is] to consider not what effect the constitutional error
might generally be expected to have upon a reasonable jury, but rather what
effect it had upon the guilty verdict in the case at hand . . . the

inquiry, in other words, is not whether, in a trial that occurred without
the error, a guilty verdict would surely have been rendered, but whether
the guilty verdict actually rendered in this trial was surely
unattributable to the error") (emphasis in original); see also, e.g.,
Smiley v. Thurmer, 542 F.3d 574, 587-88 (7^^^ Cir., 2008) (refusing to

speculate if Miranda error was harmless insofar as another trial would be
concerned, where the defendant might testify again and allow his statements
to come in on cross-examination, because "we must resolve the harmless

error issue on the record before us and without hypothesizing whether in a
trial that occurred without the error, a guilty verdict would surely have

been rendered") (internal quotation marks omitted).

Crucially, then, the key consideration is not the strength of the
legally admitted evidence or the probability of conviction at a
hypothetical retrial absent the error, but rather whether the error

substantially affected the judgment of the jury that actually tried the
case.

See Brecht, 507 U.S. at 642 (Stevens, concurring) ("the habeas court

cannot ask only whether it thinks the petitioner would have been convicted
even if the constitutional error had not taken place.
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warnings to avoid that result"); see also Kotteakos, 328 U.S. at 763 ("It

is not the appellate court's function to . . . speculate upon probable
reconviction and decide according to how the speculation comes out").

This

is pellucidly illustrated by the seminal case of Kotteakos itself, where
the Supreme Court agreed that the petitioner's guilt was manifest but still
found the error not harmless because it pervaded the entire instructional
process.

See Kotteakos, 328 U.S. at 755, 768.

* *

Crockett's Statements Were Not Harmless

* *

In this case, the petitioner's statements to Officer Wallace in the
hospital were not "harmless" by any stretch of the imagination.

They

deeply affected both trials, as they were the prosecution's best, most
direct evidence, and they dictated the conduct of large parts of the
defense.

From opening statements to closing arguments, they were a

central, hotly contested issue.

We even know from a juror in the first

trial that the statements were the deciding factor in favor of a guilty
verdict.

Given just how integral the statements were to the course of both

trials, it is apparent that they "had substantial and injurious effect or
influence in determining the jury's verdict"; there is no way one can say

they "did not influence the jury, or had but very slight effect."

Crockett's three most damaging statements to police were as follows

(1)

(2)

"I mean, did I hit someone or I mean?

originally answering that no one else was in the car with
him, only to later respond in the affirmative when asked
if Korte was with him; and

(3)

when told Korte had passed away, he responded, "That
figures."
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Because Crockett's statements were antithetical to his claim of

innocence, the defense was compelled to man all available ramparts against
them.

This greatly determined the conduct of the defense.

Compare with

Hart V. Attorney General, 323 F.3d 884, 895-96 (11'^'^ Cir., 2003) (admission

of petitioner's unconstitutionally obtained statements not harmless error
because they were a key part of the prosecution's case and had "significant
effects on the conduct of the defense" by causing trial counsel "to present
a defense based on coercion and duress," which "would would have been

unnecessary if the prosecution had not been allowed to present the

unlawfully obtained statements"); and Sharp v. Rohling, 793 F.3d 1216,
1236-1240 (10^^ Cir., 2015) (introduction of petitioner's involuntary
statements not harmless error because they became a central issue at trial
for both sides).

In particular, Crockett's statements forced him to take the stand

just to salvage his defense.

If he did not, the jury would have been sure

to take the "did I hit someone" statement as some kind of confession.

So

he had to testify in order to try to explain to the jury that his
statements were not an admission of guilt, but rather the product of his
inability to recall events.

See United States v. Harrison, 392 U.S. 219,

222-225 (1968) (recognizing that illegally obtained and introduced
statements can "impel" the defendant to testify just to try to overcome
them); see also 2/29/12 Tr. at 758-768 (Crockett's testimony on
statements).

Crockett's testimony about his amnesia didn't just purport to explain
his statements; his fragmentary recollection of the night of the accident

as a whole necessarily became a trial centerpiece as well.
745-757; 758-768.

2/29/12 Tr. at

In this sense, Crockett's damaging statements and his

difficulty recalling events went hand in hand during his testimony and grew

into one of the two major themes of the defense, with the other being the
evidence against Jacob Palmer.

To this point, the defense tried to buttress Crockett's testimony

with the testimony of Dr. Reuben Roller, whom the defense hired to provide

82

Case 3:18-cv-00139-MHL-RCY Document 19 Filed 06/01/18 Page 88 of 94 PageID# 816

evidence regarding the hypothetical effects of head trauma on memory.
5/25/11 Tr. at 209-219; 2/29/12 Tr. at 701-708.

See

Roller testified

essentially that car crash victims can sustain permament amnesia for the
relevant events and that some victims later recover parts of their memory.

5/25/11 Tr. at 215-217.

Dr. Roller, however, was never instructed by

counsel to study Mr. Crockett's experiences specifically.

The defense also

tried where it could to elicit support elsewhere for Crockett's amnesia
testimony, mainly in the form of testimony demonstrating his head trauma
and resultant confession.

5/25/11 Tr. at 33-34; 2/29/12 Tr. at 628-29,

681, 693, 699-700.

Ultimately, if the defense wasn't talking about Jacob Palmer, it was
talking about Crockett's statements, and by extension, therefore, his
amnesia.

See Sharpe v. Rohling, 793 F.3d at 1237-38 {illustrating how the

petitioner, anticipating the harm of her statements, built her case around
defending against those statements).

The prosecution, meanwhile,

frequently turned the defense's efforts to meet the statements to its
advantage, voraciously pecking away at them wherever it could.
example, when Mr. Crockett testified, it was open season.

For

The prosecutor

peppered him with questions about his piecemeal memory in an effort to
color them as unreliable^®.

See 2/29/12 Tr. at 805-809.

She also attacked

Crockett's explanation of his amnesia at the time of his statements to
Officer Wallace.

See 2/29/12 Tr. at 816-18.

Likewise, when Dr. Roller

testified, the prosecutor was quick to point out that his testimony had no
bearing on Mr. Crockett's case because he never studied what he went
through-- a fact that would take on even greater significance in the

prosecution's closing arguments.

See 2/29/12 Tr. at 708.

Speaking of which, the prosecution in this case leaned heavily in its
arguments on Mr. Crockett's statements and on the subject of what it cast
At one point, the prosecutor appeared to catch Mr. Crockett in an
inconsistency about his memory. See 2/29/12 Tr. at 807-09. Although this no
doubt looked bad in front of the jury-- all that matters on harmless error
review-- it is worth nothing nonetheless that Crockett had in fact been
consistent over the years about the point that was drawn into question. See
5/23/11 Tr. at 208 (trial counsel's opening statement in the first trial
indicating Crockett would testify to this point).
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as his feigned amnesia.

In fact, the prosecution relied more on the

defendant's statements than any other evidence in the case and consciously
elected at both trials to leave it as the very last thing on the jury's
minds before they departed for deliberations.

See Satterwhite v. Texas,

486 U.S. 249, 260 (1988) (error not harmless because prosecution relied on

wrongfully admitted evidence in closing argument); Kyles v. Whitley, 514
U.S. 419, 444 (1995) (reliance on evidence in closing argument shows
importance to prosecution case); Banks v. Dretke, 540 U.S. 668, 700 (2004)
(same); see also, e.g.. Smith v. Horn, 120 F.3d 400, 419 (3^^ Cir., 1997)
(constitutional error not harmless because prosecution "repeatedly"

underscored erroneous jury instruction in closing argument); Kurd v.

Terhune, 619 F.3d 1080, 1090 (9*^^ Cir., 2010) (improper comment on
petitioner's post-Miranda silence not harmless error "because the

prosecutor repeatedly stressed Kurd's silence to the jury as evidence of
his guilt").

To begin with, the prosecution expressly referred to Mr. Crockett's

statements in its opening remarks at both trials.
2/27/12 Tr. at 211-12.

See 5/23/11 Tr. at 189;

Focusing on the second trial in 2012, the tail end

of the prosecution's opening went:

"The defendant was taken to the hospital . . . [and officers
asked him] was anyone in the car with you? No. Was anyone in the
car with you? No. Were you in the car alone? Yes. And when they
told him that Jack had died, he said, that figures. And when they
told him that there had been an accident, he rephrased it as an
incident and said, what, did I hit someone?" 2/27/12 Tr. at 211-12.

Naturally, the prosecution's closing arguments at both trials also

greatly emphasized the petitioner's statements to police.

In the first

trial, the statements were the last thing they left the jury with in
closing arguments:

"And Mr. Crockett is taken to the hospital; and when he gets to

the hospital, he decides at that point that he does not know who else
was in the vehicle. Was there anybody else in the vehicle with you?
No. Didn't have any trouble remembering that at the scene. At the
hospital, no. And if you remember his testimony, he was doing that
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to try to figure out what the officer knew.

In fact, at some point,

Did I hit someone? Did I hit someone? Not, did someone hit us?
Not, did we hit someone? Not, did Jacob Palmer hit someone? Not,
did some unknown driver hit someone?

Did I hit someone?

He is bound

by the words he has stated, and his explanation for them makes no
sense.

He knew at the scene that he had been in an accident.

He

knew Jack was in the front seat. He knew at the hospital that he had
been driving. Did I hit someone? Because he was driving. And when
he was told that Jack died, all that alcohol, no inhibitions, I don't

think it's any surprise to anyone his reaction was, that figures."
5/26/11 Tr. at 5-6.

In the second trial, the Commonwealth used both the beginning and the
end of its rebuttal closing to stress the statements and attack Crockett's

"feigned" amnesia.

See, e.g., Zapata v. Vazcfuez, 788 F.3d 1106, 1116 {9^^

Cir., 2015) (prosecution's rebuttal closing is especially salient because

it leaves the final impression on the jury's mind prior to deliberations
and because the defense has no chance to counter it).

The first thing out

of the prosecutor's mouth as soon as defense counsel finished his closing
argument was (3/1/12 Tr. at 886-89):

"Did I hit someone?

Did I hit someone?

Not once in the ER did

he ask what happened. Not once did he ask Officer Wallace what are
you talking about? Not once did he say what happened to my friends?
Not once did he say were we hit? Did I hit someone? Did I? And
when Officer Wallace asks him time and again, who was in the car with
you? No one. And finally three hours later, when Officer Wallace
asks him, who is Jack, does he finally say, that's my friend from
Cox. And when this defendant is told, well, your friend didn't make
it out of the accident, he doesn't ask how it happened. He merely
says, hm, that figures. You know why? Because he knew. He knew
that he killed his friend . . . he knew he killed his friend. . . ."

The prosecution continued:

"[Mr. Crockett] has had three years to prepare for this day .
. And I ask you, did he sound rehearsed? Did he soimd practiced?
Now, I ask you this. Who has the most motive to fabricate a story?
Who has the most motive to fib? . . . That guy. Hoping you'll
believe his story . . .

Now, these piecemeal memories, how convenient-- how convenient
There is no way to confirm he had those. There's no test. Heck,
even his own expert didn't review medical records. You just got to
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believe him.

Who has the reason to fabricate? . . .Dr. Roller . . .

never interviewed that guy.

Never reviewed a medical record.

Never

interviewed the doctor in the ER, didn't even talk to the defendant.
Who has the motive to fabricate? . . . Not even the defendant himself

said anybody was driving that car. He never said Jacob Palmer was in
that car . . . And who has the motive to fabricate a story? The
defendant. . . ."

Then, the prosecution wrapped up its final word in rebuttal closing
with the following:

**Did I hit someone?

That's what he said.

Not did Jacob hit somebody?

what happened to my friends.

Did I hit someone?

Not did anyone else hit somebody?

Did I hit someone?"

Not

3/1/12 Tr. at 896

Obviously, Mr. Crockett's statements to police sliced deeply against
him at trial.

Anyone can see from the way the prosecution hammered them

home time after time that they were the furthest thing from harmless.

What

is more, Mr. Crockett's efforts to defend himself by taking the stand and

presenting other evidence to explain his statements and his amnesia-- all
of which, of course, was compelled by the admission of the statements--

appear to have backfired and hurt him even more in the end.

Compare with

Sharpe v. Rohling, 793 F.3d at 1239-1240 (noting how the petitioner's

testimony and cross-examination gave the prosecution more ammunition
against her and did more damage than if just the statements alone had been
admitted).

A defendant's incriminating statements constitute "probably the most

probative and damaging evidence that can be admitted against him."
V. Fulminante, 499 U.S. 279, 296 (1991).

Arizona

For that reason alone, "a

reviewing court [must use] extreme caution before determining that the
admission of the confession at trial was harmless."

Id.

The admission of

Mr. Crockett's statements at trial here is a case in point.

The record

lays bare the ineluctable truth that.his statements were not.harmless.

Rather, they had just the kind of "substantial and injurious effect or
influence on determining the jury's verdict" that requires habeas relief.
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This much is further exemplified by the affidavit of first trial
juror Pamela Gillespie.

Juror Gillespie was the one who called trial

counsel right after the mistrial in 2011 and told him that the case was

close but that Mr. Crockett's statements were just the thing that sank the
defense in the jury's eyes:

"I told Mr. Sacks that the jury really struggled, but that
ultimately, Mr. Crockett's statement to police was the determining
factor in our verdict of guilty. As soon as we heard Mr. Crockett
ask if he had hit someone, it was as if a light switch went off.
Prior to that, we were leaning the other way." State Habeas Exhibit
# 419; see also State Habeas Exhibit #145 (contemporaneous notes
taken by trial counsel during phone call with Gillespie).

Ms. Gillespie's affidavit perfectly illustrates just how much of a
negative game-changer the statements were at the trial that actually
occurred in this case^'^.

See, e.g., Sullivan v. Louisiana, 508 U.S. 275,

279 (1993) (harmless error inquiry asks whether error had an impact on the
trial that actually occurred in the case, i.e., whether it had an impact on

the actual jury that decided the verdict); see also, e.g., Calderon v.
Coleman, 525 U.S. 141, 150 (1998) (Stevens, dissenting) (considering it

appropriate on harmless error analysis to review juror statements regarding
impact of error).

Before the jury heard Mr. Crockett's statements, they

were ready to acquit; but once they did hear them, the fix was in.

There

could hardly be any more direct evidence that the error here was not
harmless."

Mr. Crockett's statements, illegally obtained and admitted in
violation of Miranda and extracted involuntarily, were a far cry from

harmless; they were highly prejudicial and ruthlessly and expertly drilled
into the jury's minds by an adept prosecution.

The jury should never have

heard the statements, and Mr. Crockett should never have had to construst

practically his entire defense around them.

Relief must be granted here.

Consistent with Ms. Gillespie's affidavit, the jury in the first trial sent a
note to the trial judge during deliberations and asked to have the tape of Mr.
Crockett's statements played back for them. See State Habeas Exhibit #1, pp.6-7,
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CONCLUSION

AND

PROPOSED

SCHEDULE

FOR

RELIEF

In view of the Supreme Court's requirement that all non-defaulted
claims be disposed of before defaulted ones, see Dretke v. Haley, 541 U.S.

386, 393-94 (2004), the petitioner proposes that the Court proceed as
follows with respect to his claims:

1.

ASSESS whether CLAIMS III & IV (Miranda and Voluntariness,

respectively) were adjudicated on the merits in state court, and if
so, whether they merit relief.

2.

See Pages 74-87, above.

If CLAIMS III & IV do not merit relief, ASSESS whether CLAIM II

(lAC-Seat Belt) merits relief on the present record, see pages 5967, above; and if it does not, ASSESS the claim that an evidentiary

hearing is required to further develop the claim before the claim
can be decided.
3.

See pages 67-73, above.

If CLAIM II merits neither immediate relief nor an evidentiary

hearing, ASSESS whether CLAIM VII (Batson) merits relief or further
factual development.

See Petitioner's Memorandum in Support of §

2254 Petition, at 122-129.

4.

If CLAIM VII merits neither immediate relief not further factual

development, ASSESS the petitioner's request for discovery and an
evidentiary hearing on CLAIM I (Schlup actual innocence); and if
the factual development is granted, then ASSESS whether Schlup has
been met so as to unblock the petitioner's defaulted claims V and
VIII.

5.

If, failing all other relief, Schlup actual innocence is found,

order further briefing on the merits of CLAIMS V and VI and/or
further factual development on CLAIM VIII (see Supplemental Motion
for Discovery and Motion for Evidentiary Hearing on CLAIM VIII,
executed March 29, 2018).
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1.

I, Cameron Paul Crockett, do hereby certify that I turned over

this Reply, complete with all the necessary exhibits, to prison

officials for mailing to the Court on this ^2^^^day of
, 2018.

I swear this to be true under penalty of perjury as

provided by 28 U.S.C. § 1746.

I, Cameron Paul_ Crockett, do hereby certify that on this^V
day of

2018, I sent a true copy of the foregoing reply

and the necessary exhibits via first-class U.S. Mail to the

attorney for the Respondent, Mr. Christopher Paul Schandevel, Esq.,
at the following address:

202 North Ninth Street; Richmond, VA

23219.
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